










had been completed, the allegations had been sustained, and that
the deputy would be notified of the disciplinary action to be
taken.  Neumann v. Palm Beach County Police Benevolent
Association, 763 So. 2d 1181 (Fla. 4th DCA 2000).

However, the mere fact that written notice of intervening
actions is provided to the officer under investigation does not
signal the end of the investigation nor does such notice make this
information public prior to the conclusion of the investigation. 
AGO 95-59.  Similarly, the exemption remains in effect if an
agency schedules a pre-disciplinary determination meeting with an
officer to hear and evaluate the officer's side of the case
because "[d]iscipline is not an accepted fact at this point." 
Palm Beach County Police Benevolent Association v. Neumann, 796
So. 2d 1278, 1280 (Fla. 4th DCA 2001). 

Moreover, notwithstanding the provisions of s. 112.533(2),
F.S., if an officer is subject to disciplinary action consisting
of suspension with loss of pay, demotion, or dismissal, the
officer shall, upon request, be provided with a complete copy of
the investigative report and supporting documents and be given the
opportunity to address the findings in the report with the
employing agency prior to the imposition of such disciplinary
action.  Section 112.532(4)(b), F.S.  "The contents of the
complaint and investigation shall remain confidential until such
time as the employing law enforcement agency makes a final
determination whether or not to issue a notice of disciplinary
action consisting of suspension with loss of pay, demotion, or
dismissal."  Id. 

A complaint is presumed to be inactive, and hence subject to
disclosure, if no finding is made within 45 days after the
complaint is filed.  Section 112.533(2)(b), F.S.  See, City of
Delray Beach v. Barfield, 579 So. 2d at 318 (trial court's finding
that complaint was inactive, despite contrary testimony of law
enforcement officers conducting the investigation, comes to
appellate court "clothed with its own presumption of correctness--
especially, as here, where there is other record evidence which
sustains it").

(2) Law enforcement officer's access

  A political subdivision that initiates or receives a
complaint against a law enforcement officer or correctional
officer must within 5 business days forward the complaint to the
employing agency of the officer who is the subject of the
complaint for review or investigation.  Section 112.533(1)(b),
F.S. The confidential nature of the complaint does not preclude
the officer who is the subject of the complaint, along with legal
counsel or other representative, from reviewing the complaint and



all statements, regardless of form, made by the complainant and
witnesses immediately prior to the beginning of the investigative
interview. Section 112.533(2)(a), F.S. If a witness is
incarcerated in a correctional facility and may be under the
supervision of, or have contact with, the officer under
investigation, only the names and statements of the complainant
and nonincarcerated witnesses may be reviewed by the officer.  Id.
The officer under investigation shall be informed of the nature of
the investigation prior to any interrogation and of the names of
all complainants; all witness statements shall be provided to the
officer who is the subject of the complaint prior to the beginning
of any investigative interview of that officer. Section 
112.532(1)(d), F.S.

Thus, the officer who is the subject of the complaint may have
access to confidential information prior to the time that such
information becomes available for public inspection.  AGO 96-27. 
However, s. 112.533(2)(b) F.S., qualifies the officer's right of
access by stating that the disclosure provisions do not apply to
any record that is exempt from disclosure under Ch. 119, F.S.,
such as active criminal investigative information.  

The limited access to the complaint and witness statements
provided by s. 112.533(2)(a), F.S., does not restrict the
officer's (or the public's) access to otherwise public records,
such as incident reports because "[t]here is no indication in
section 112.533 . . . that the Legislature intended to make public
records that are open to public inspection and copying unavailable
to a law enforcement officer who is the subject of a complaint
under investigation by a law enforcement agency."  AGO 96-27.

Moreover, notwithstanding the provisions of s. 112.533(2),
F.S., if an officer is subject to disciplinary action consisting
of suspension with loss of pay, demotion, or dismissal, the
officer shall, upon request, be provided with a complete copy of
the investigative report and supporting documents and be given the
opportunity to address the findings in the report with the
employing agency prior to the imposition of such disciplinary
action.  Section 112.532(4)(b), F.S.  "The contents of the
complaint and investigation shall remain confidential until such
time as the employing law enforcement agency makes a final
determination whether or not to issue a notice of disciplinary
action consisting of suspension with loss of pay, demotion, or
dismissal."  Id. 

(3) Limitations on disclosure 

Section 112.533(2)(b), F.S., states that the inspection
provisions in that subsection do not apply to any public record
which is exempt from public disclosure under Ch. 119, F.S.  For



example, active criminal investigative or intelligence information
which is exempt pursuant to s. 119.071(2)(c), F.S., continues to
remain exempt notwithstanding the disclosure provisions set forth
in s. 112.533(2)(a), F.S.  Palm Beach County Police Benevolent
Association v. Neumann, 796 So. 2d 1278 (Fla. 4th DCA 2001).
Section 112.533(1)(b), F.S. And see AGO 91-73.  Thus, in such
cases, the information would be subject to disclosure when the
criminal investigative information exemption ends, rather than as
provided in s. 112.533(2), F.S.  And see City of Riviera Beach v.
Barfield, 642 So. 2d 1135 (Fla. 4th DCA 1994), review denied, 651
So. 2d 1192 (Fla. 1995) (exempt active criminal investigative
information may be shared with another criminal justice agency for
use in a simultaneous internal affairs investigation and retain
its protected status).

Similarly, information which would reveal the identity of the
victim of child abuse or the victim of a sexual offense is not
subject to disclosure since that information is exempt pursuant to
s. 119.071(2)(h), F.S.  Palm Beach County Police Benevolent
Association v. Neumann, supra.

However, the state attorney's records of a closed criminal
investigation are not made confidential by s. 112.533, F.S., even
though an internal investigation conducted by the police
department remains pending concerning the same complaint.  AGO 00-
66.  Cf., AGO 96-05, noting that a police report of an agency's
criminal investigation of a police officer is a public record in
the hands of the police department after the investigation is over
regardless of whether a copy of the report is forwarded to the
Criminal Justice Standards and Training Commission or to the
Commission on Ethics.

(4) Unauthorized disclosure penalties

Section 112.533(4), F.S., makes it a first degree misdemeanor
for any person who is a participant in an internal investigation
to willfully disclose any information obtained pursuant to the
agency's investigation before such information becomes a public
record.  However, the subsection "does not limit a law enforcement
or correctional officer's ability to gain access to information
under paragraph (2)(a)."  Section 112.533(4), F.S.  In addition, a
sheriff, police chief or other head of a law enforcement agency,
or his or her designee, may acknowledge the existence of a
complaint, and the fact that an investigation is underway.  Id.

The Attorney General's Office has issued several advisory
opinions interpreting this statute.  See, e.g., AGO 03-60 (while
public disclosure of information obtained pursuant to an internal
investigation prior to its becoming a public record is prohibited,
s. 112.533[4], F.S., "would not preclude intradepartmental



communications among those participating in the investigation");
and AGO 96-18 (statute does not preclude a chief of police from
discussing information obtained from an active internal
investigation with his or her supervisory staff within the police
department in carrying out the internal investigation).  Cf., AGO
97-62 (confidentiality requirements prevent the participation of a
citizens' board in resolving a complaint made against a law
enforcement officer until the officer's employing agency has made
its initial findings).  But see, Cooper v. Dillon, 403 F. 3d 1208
(11th Cir. 2005), in which the 11th Circuit Court of Appeals ruled
that s. 112.533(4), F.S., was unconstitutional.  In its 2005
decision, the Court of Appeals concluded that "[b]ecause the
curtailment of First Amendment freedoms by Fla. Stat. ch.
112.533(4) is not supported by a compelling state interest, the
statute fails to satisfy strict scrutiny and unconstitutionally
abridges the rights to speak, publish, and petition government." 
Cooper v. Dillon, supra, at 1218-1219. 

b. Home addresses, telephone numbers, etc.

Section 119.071(4)(d)1., F.S., contains a specific exemption
for certain information relating to past and present law
enforcement officers and their families, by excluding from public
inspection:

The home addresses, telephone numbers, social
security numbers, and photographs of active or
former law enforcement personnel, including
correctional and correctional probation officers .
. . ; the home addresses, telephone numbers,
social security numbers, photographs, and places
of employment of the spouses and children of such
personnel; and the names and locations of schools
and day care facilities attended by the children
of such personnel . . . .

The same exemptions also apply to current or former state
attorneys, statewide prosecutors, and U.S. attorneys, as well as
to current and former assistant state attorneys, assistant
statewide prosecutors, and assistant U.S. attorneys.  Section
119.071(4)(d)1. and 3., F.S.  And see, s. 119.071(4)(d)7., F.S.
(applying exemption to certain employees of the Department of
Juvenile Justice). 
                                                                   
 The purpose of the s. 119.071(4)(d) exemption is to protect
the safety of law enforcement officers and their families by
removing certain information relating to such individuals from the
mandatory disclosure requirements of Ch. 119, F.S.  AGO 90-50. 
Accordingly, a posting of the names, I.D. numbers and photographs
of police officers in the hallway of the police department for



public display would appear to be counter to the purpose of the
exemption.  Id.  And see AGO 07-21 stating that a police
department, in determining whether to release photographs of law
enforcement personnel, must determine whether there is a statutory
or substantial policy need for disclosure.  In the absence of a
statutory or other legal duty to be accomplished by disclosure,
the agency should consider whether the release of such information
is consistent with the purpose of the exemption afforded by s.
119.071(4)(d)1.  

The Attorney General's Office has advised that s.
119.071(4)(d)1., F.S., does not exempt from disclosure booking
photographs of law enforcement and correctional officers who have
been arrested, and who are not undercover personnel whose identity
would otherwise be protected by s. 119.071(4)(c), F.S.  AGO 94-90. 
However, if the officer has filed a written request for
confidentiality as provided in former s. 119.07(3)(i)2., F.S. [see
now, s. 119.071(4)(d)8., F.S.], the booking photograph may not be
released.  Fraternal Order of Police, Consolidated Lodge 5-30,
Inc. v. The Consolidated City of Jacksonville, No. 2000-4718-CA
(Fla. 4th Cir. Ct. December 21, 2001).  And see Sarasota Herald-
Tribune Co. v. Sarasota County Sheriff's Office, No. 96-1026-CA-01
(Fla. 12th Cir. Ct. March 13, 1996) (denying newspaper's request
for booking photograph of sheriff's deputy who had filed a written
request for confidentiality).  In AGO 07-21, the Attorney
General's Office stated that in cases where s. 119.071(4)(d)8.,
F.S., applies and the officer has filed a written request to
maintain the information as exempt, it may be advisable in light
of the cases cited above to obtain the officer's permission before
the release of the photograph.

While s. 119.071(4)(d)1., F.S., exempts the home addresses,
telephone numbers, social security numbers and photographs from
the mandatory disclosure requirements of the Public Records Act,
it does not prohibit the city from maintaining the names and
addresses of its law enforcement officers.  AGO 90-50.  See also,
Inf. Op. to Reese, April 25, 1989 (information from the city
personnel files which reveals the home addresses of former law
enforcement personnel may be disclosed to the State Attorney's
office for the purpose of serving criminal witness subpoenas by
mail pursuant to s. 48.031, F.S.).  And see Inf. Op. to Laquidara,
July 17, 2003, advising that the cellular telephone numbers of
telephones provided by the agency to law enforcement officers and
used in performing law enforcement duties are not exempt from
disclosure under this exemption.

An agency that is the custodian of personal information
specified in s. 119.071(4)(d), F.S., but is not the past or
present employer of the officer or employee, must maintain the
exempt status of the information only if the officer or employee



or the employing agency of the designated employee submits a
written request for maintenance of the exemption to the custodial
agency.  Section 119.071(4)(d)8., F.S.  See, AGO 04-18 (applying
exemption when requested to petitions and campaign papers filed
with supervisor of elections), and AGO 97-67 (Official Records
maintained by clerk of court).  A property appraiser is precluded
from making technology available to the public that would enable a
user to view a map on the Internet showing the physical location
of a law enforcement officer's home, even though the map does not
contain the actual home address of the officer, if the property
appraiser has received a written confidentiality request from the
officer.  AGO 04-20. 

Section 119.071(4)(d), F.S., does not contain a definition of
"law enforcement personnel."  Thus, the scope of the exemption is
not clear.  The Attorney General's Office has noted this problem
and has recommended that the Legislature clarify the statute.  AGO
07-21 and Inf. Op. to Morgan, September 28, 1992.  In the interim,
it has been suggested that agencies, faced with implementing the
provisions of s. 119.071(4)(d), F.S., consider utilizing the
definition of "law enforcement officer" contained in s. 784.07,
F.S.  Id.  This statute, which imposes increased penalties for
assault and battery on law enforcement officers, has a purpose
similar to that of s. 119.071(4)(d), in that it seeks to protect
the safety of such individuals.  "Law enforcement officer" is
defined for purposes of s. 784.07, F.S., to include:

[A] law enforcement officer, a correctional
officer, a correctional probation officer, a part-
time law enforcement officer, a part-time
correctional officer, an auxiliary law enforcement
officer, and an auxiliary correctional officer, as
those terms are respectively defined in s. 943.10,
and any county probation officer; an employee or
agent of the Department of Corrections who
supervises or provides services to inmates; an
officer of the Parole Commission; . . . and law
enforcement personnel of the Fish and Wildlife
Conservation Commission, the Department of
Environmental Protection, or the Department of Law
Enforcement.

c. Polygraph records 

The Attorney General's Office is not aware of any statutory
provision barring access to otherwise public records, simply
because the records are in the form of polygraph charts.  See,
e.g., Wisner v. City of Tampa Police Department, 601 So. 2d 296
(Fla. 2d DCA 1992) (polygraph materials resulting from polygraph
examination that citizen took in connection with a closed internal



affairs investigation were public records); and Downs v. Austin,
522 So. 2d 931 (Fla. 1st DCA 1988) (because state had already
publicly disclosed the results of polygraph tests administered to
defendant's accomplice, the tests were not exempt criminal
investigative or intelligence information and were subject to
disclosure to the defendant).

However, a circuit court has noted that the exemption from
disclosure found in s. 119.071(1)(a), F.S., for employment
examination questions and answers could exempt some information
contained in pre-employment polygraph records.  See, Gillum v.
Times Publishing Company, No. 91-2689-CA (Fla. 6th Cir. Ct. July
10, 1991) (newspaper entitled to access to employment polygraph
records "to the extent such records consist of polygraph machine
graph strips and examiners' test results, including the bottom
portion of the machine graph denoted 'Findings and Comments' or
similar designation;" however, agency could redact "any examinee's
actual answers to questions or summaries thereof" pursuant to the 
exemption for employment examination questions and answer sheets
that is now found at s. 119.071[1][a], F.S.).

d. Undercover personnel

Section 119.071(4)(c), F.S., provides that any information
revealing undercover personnel of any criminal justice agency is
exempt from public disclosure.  But see, Ocala Star Banner
Corporation v. McGhee, 643 So. 2d 1196 (Fla. 5th DCA 1994), in
which the court held that a police department should not have
refused to release an entire police report that contained some
information that could lead to the identity of an undercover
person, when, without much difficulty, the name or initials and
identification numbers of the undercover officer and that
officer's supervisor could be taken out of the report and the
remainder turned over to the newspaper.  Id. at 1197.  Accord,
Christy v. Palm Beach County Sheriff's Office, 698 So. 2d 1365
(Fla. 4th DCA 1997).

12. Motor vehicle records

a. Crash reports

Motor vehicle crash reports are confidential for a period of
60 days after the report is filed.  Section 316.066(5)(a), F.S.
However, such reports may be made immediately available to the
parties involved in the crash, their legal representatives, their
insurance companies and agents, prosecutorial authorities, victims
services programs, and certain print and broadcast media as
described in the exemption. Section 316.066(5)(b), F.S.  The owner
of a vehicle involved in a crash is among those authorized to



receive a copy of the crash report immediately.  AGO 01-59. 

In addition, the statute provides that any local, state, or
federal agency that is authorized to have access to crash reports
by any provision of law shall be granted such access in the
furtherance of the agency's statutory duties.  Section
316.066(5)(c), F.S.  Cf., AGO 06-11 (fire department that is
requesting crash reports in order to seek reimbursement from the
at-fault driver, does not fall within the scope of this provision
authorizing immediate access to the reports).

"As a condition precedent to accessing a crash report within
60 days after the date the report is filed, a person must present
a valid driver's license or other photographic identification,
proof of status or identification that demonstrates his or her
qualifications to access that information, and file a written
sworn statement with the state or local agency in possession of
the information stating that information from a crash report made
confidential and exempt by this section will not be used for any
commercial solicitation of accident victims, or knowingly
disclosed to any third party for the purpose of such solicitation,
during the period of time that the information remains
confidential and exempt."  Section 316.066(5)(d), F.S.  Reports
may be released without the sworn statement to third-party vendors
under contract with one or more insurers, but only if the
conditions set forth in the statute are stated in the contract. 
Id.  Third-degree felony penalties are established for knowing
unauthorized disclosure or use of confidential information in
violation of this statute.  See, s. 316.066(6)(b), (c), and (d),
F.S., for more information. 

b. Department of Highway Safety and Motor Vehicles records

Section 119.0712(2)(a), F.S., provides, with specified
exceptions, that personal information contained in a motor vehicle
record that identifies an individual is exempt from public
disclosure requirements.  See, Inf. Op. to Dickinson, November 15,
2005 (Department of Highway Safety and Motor Vehicles not
authorized to release personal information from motor vehicle
records for use in mass commercial solicitation of clients for
ligation against motor vehicle dealers).  The term "personal
information" does not include information relating to vehicular
crashes, driving violations, and driver status.  Section
119.0712(2)(a), F.S.

The term "motor vehicle record" is defined to mean any record
that pertains to a motor vehicle operator's permit, motor vehicle
title, motor vehicle registration, or identification card issued
by the Department of Highway Safety and Motor Vehicles.  Id. 
Thus, the exemption applies only to personal information contained



in motor vehicle records of the department and does not authorize
a sheriff's office to exempt such personal information from its
records.  AGO 04-54.  And see s. 316.066(5)(a), F.S., providing
limitations on access to crash reports for a period of 60 days
after the report is filed; and s. 322.142(4), F.S., restricting
access to reproductions of color photographic or digital imaged
driver's licenses.

13. Pawnbroker records

All records relating to pawnbroker transactions delivered to
appropriate law enforcement officials pursuant s. 539.001, F.S.,
the Florida Pawnbroking Act, are confidential and exempt from
disclosure and may be used only for official law enforcement
purposes.  Section 539.003, F.S.  However, law enforcement
officials are not prohibited from disclosing the name and address
of the pawnbroker, the name and address of the conveying customer,
or a description of the pawned property to the alleged owner of
pawned property.  Id.  And see AGO 01-51.  In addition, the
statutory prohibition against maintaining a list of firearms and
firearms owners is not applicable to paper pawn transaction
tickets.  AGO 04-52.

14. Prison and inmate records

In the absence of statutory exemption, prison and inmate
records are subject to disclosure under the Public Records Act.
Cf., Williams v. State, 741 So. 2d 1248 (Fla. 2d DCA 1999) (order
imposing offender's habitual offender sentence and  documents
showing his qualifying convictions, subject to disclosure under
Ch. 119).  A discussion of some of the exemptions from disclosure
follows; for a complete listing of exemption summaries, please
refer to Appendix D and the Index.  

Subject to limited exceptions, s. 945.10, F.S., states that
the following records and information held by the Department of
Corrections are confidential and exempt from public inspection: 
mental health, medical or substance abuse records of inmates;
preplea, pretrial intervention, presentence or postsentence
investigative records; information regarding a person in the
federal witness protection program; confidential or exempt Parole
Commission records; information which if released would jeopardize
someone's safety; information concerning a victim's statement and
identity; information which identifies an executioner; and records
that are otherwise confidential or exempt by law.  See, Bryan v.
State, 753 So. 2d 1244 (Fla. 2000), in which the Florida Supreme
Court upheld the constitutionality of s. 945.10.  See also,
Roberts v. Singletary, No. 96-603 (Fla. 2d Cir. Ct. July 28, 1997)
(portions of the Department of Corrections Execution Procedures



Manual containing "highly sensitive security information" not
subject to disclosure).  Cf., s. 951.27, F.S. (limited disclosure
of infectious disease test results, including HIV testing pursuant
to s. 775.0877, F.S., of inmates in county and municipal detention
facilities).

The Public Records Act applies to a private corporation which
has contracted to operate and maintain the county jail.  Times
Publishing Company v. Corrections Corporation of America, No. 91-
429 CA 01 (Fla. 5th Cir. Ct. December 4, 1991), per curiam
affirmed, 611 So. 2d 532 (Fla. 5th DCA 1993).  See also, Prison
Health Services, Inc. v. Lakeland Ledger Publishing Company, 718
So. 2d 204 (Fla. 2d DCA 1998), review denied, 727 So. 2d 909 (Fla.
1999) (records of private company under contract with sheriff to
provide health care to jail inmates are subject to Ch. 119 just as
if they were maintained by a public agency).

15. Resource inventories and emergency response plans

Section 119.071(2)(d), F.S., exempts "[a]ny comprehensive
inventory of state and local law enforcement resources compiled
pursuant to part I, chapter 23, and any comprehensive policies or
plans compiled by a criminal justice agency pertaining to the
mobilization, deployment, or tactical operations involved in
responding to emergencies, as defined in s. 252.34(3) . . . ." 
See, Timoney v. City of Miami Civilian Investigative Panel, 917
So. 2d 885 (Fla. 3d DCA 2005), in which the court held that a city
police department's Operational Plan prepared in response to
intelligence reports warning of possible violence surrounding an
economic summit remained exempt from disclosure after the summit
ended.  The court found that the city planned to use portions of
the Plan for future events and the "language of [the exemption]
leads us to believe that the legislature intended to keep such
security information exempt after an immediate emergency passes."
Id. at 887.   And see, s. 119.071(3)(a)1., F.S., which includes
"emergency evacuation plans" and "sheltering arrangements" within
the definition of a "security system plan" that is confidential
and exempt from public disclosure.
  
16. Security system information and blueprints

a. Security system information

Information relating to the security systems for any property
owned by or leased to the state or any of its political
subdivisions is confidential and exempt from disclosure.  Section
281.301, F.S.  Exempt information includes all records,
information, photographs, audio and visual presentations,
schematic diagrams, surveys, recommendations, or consultations or



portions thereof relating directly to or revealing such security
systems or information.  Id.  The exemption extends to information
relating to or revealing the security systems for property owned
or leased by the state or its political subdivisions, and also to
security information concerning privately owned or leased property
which is in the possession of an agency.  AGOs 01-75 and 93-86. 
See also, s. 331.22, F.S. (airport security plans) and s. 311.13,
F.S. (seaport security plans).

Section 119.071(3)(a), F.S., provides a similar exemption from
disclosure for a security system plan that is held by an agency. 
However, the information may be disclosed to the property owner or
leaseholder as well as to another state or federal agency to
prevent, detect, or respond to an attempted or actual act of
terrorism or for prosecution of such attempts or acts.  Id.  

The term "security system plan" includes: records relating
directly to the physical security of the facility or revealing
security systems; threat assessments conducted by an agency or
private entity; threat response plans; emergency evacuation plans;
sheltering arrangements; or security manuals.  Id.  Cf., s.
381.95, F.S., providing an exemption for information identifying
the name, location, pharmaceutical cache, contents, capacity,
equipment, physical features, or capabilities of individual
medical facilities, storage facilities, or laboratories
established, maintained, or regulated by the Department of Health
as part of the state's plan of defense against terrorism; and s.
395.1056, F.S., providing an exemption for those portions of a
comprehensive emergency management plan that address the response
of a public or private hospital to an act of terrorism.

Sections 281.301 and 119.071(3)(a), F.S., prohibit public
disclosure of the name and address of applicants for security
system permits, of persons cited for violations of alarm
ordinances, and of individuals who are the subject of law
enforcement dispatch reports for verified or false alarms "because
disclosure would imperil the safety of persons and property." 
Critical Intervention Services, Inc. v. City of Clearwater, 908
So. 2d 1195, 1197 (Fla. 2d DCA 2005).  Accord, AGO 04-28.

b. Blueprints

Section 119.071(3)(b)1., F.S., exempts building plans,
blueprints, schematic drawings, and diagrams of government
buildings.  Exempt information may be disclosed to another
governmental entity, to a licensed professional performing work on
the building, or upon a showing of good cause to a court. 
119.071(3)(b)3., F.S.  Exempt documents may also be released in
order to comply with competitive bidding requirements.  AGO 02-74. 



However, the entities or persons receiving such information must
maintain its exempt status.  Id.  And see s. 119.071(3)(c), F.S.
(exemption for blueprints of various attractions, retail, resort,
office, and industrial complexes and developments when the
documents are held by an agency). 

17. Surveillance techniques, procedures or personnel

Information revealing surveillance techniques, procedures or
personnel is exempt from public inspection pursuant to s.
119.071(2)(d), F.S. 

18. Victim information

Although s. 119.071(2)(c)1., F.S., exempts active criminal
investigative information from disclosure, the "name, sex, age,
and address of . . . the victim of a crime, except as provided in
s. 119.071(2)(h)," are specifically excluded from the definition
of criminal investigative or intelligence information.  See, s.
119.011(3)(c)2., F.S.  Accordingly, victim information is
considered to be public record in the absence of statutory
exemption.  A discussion of the exemptions which apply to crime
victims generally, and those which apply to the victims of certain
crimes, follows.  For a discussion of the exemptions that apply to
records of juvenile offenders, please refer to s. F.10, supra. 

a. Amount of stolen property

Pursuant to s. 119.071(2)(i), F.S., criminal intelligence or
investigative information that reveals the personal assets of a
crime victim, which were not involved in the crime, is exempt from
disclosure.  However, the Attorney General's Office has stated
that this exemption does not apply to information relating to the
amount of property stolen during the commission of a crime.  AGO
82-30.  Note, however, that s. 119.071(2)(j)1., F.S., provides
that victims of certain crimes may file a written request to
exempt information revealing their "personal assets." 

b. Commercial solicitation of victims

Section 119.105, F.S., provides that police reports are public
records except as otherwise made exempt or confidential.  Every
person is allowed to examine nonexempt or nonconfidential police
reports.  However, a person who comes into possession of exempt or
confidential information in police reports may not use that
information for commercial solicitation of the victims or
relatives of the victims and may not knowingly disclose such
information to a third party for the purpose of such solicitation
during the period of time that information remains exempt or



confidential.  Id.  The statute "does not prohibit the publication
of such information to the general public by any news media
legally entitled to possess that information or the use of such
information for any other data collection or analysis purposes by
those entitled to possess that information."  Id.  A willful and
knowing violation of this statute is a third-degree felony. 
Section 119.10(2)(b), F.S.  Cf., Los Angeles Police Department v.
United Reporting Publishing Corporation, 120 S.Ct. 483 (1999)
(California statute that imposes conditions on public access to
addresses of arrestees is not facially unconstitutional; the law
does not abridge anyone's right to engage in speech but simply
regulates access to information in the hands of the police
department).

By contrast, s. 316.066(5)(a), F.S., restricts access to crash
reports required by that section for a period of 60 days after the
report is filed.  However, such reports may be made immediately
available to the parties involved in the crash and other entities
as set forth in the exemption.  Id.  For more information about
access to crash reports, please refer to the discussion on that
topic in s. F.12(a), supra, in this manual.  

c. Documents regarding victims which are received by an agency

Section 119.071(2)(j)1., F.S., exempts from disclosure any
document that reveals the identity, home or employment telephone
number or address, or personal assets of the victim of a crime and
identifies that person as the victim of a crime, if that document
is received by an agency that regularly receives information from
or concerning the victims of crime.  However, this provision is
limited to documents received by agencies which regularly receive
information from or concerning victims of crime; it does not apply
to records generated or made by these agencies.  AGO 90-80. 
Accordingly, this exemption does not apply to police reports.  Id. 
Additionally, the exemption does not apply to documents revealing
the identity of a victim of crime which are contained in a court
file not closed by court order.  AGO 90-87.  

Section 119.071(2)(j)1., F.S., also provides that "[a]ny state
or federal agency that is authorized to have access to such
documents by any provision of law shall be granted such access in
the furtherance of such agency's statutory duties, notwithstanding
this section."  See, Inf. Op. to McCabe, November 27, 1995 (state
attorney authorized to release materials received during an
investigation of a domestic violence incident to a police
department for use in the department's internal affairs
investigation). 

d. Home or employment address, telephone number, assets



Victims of specified crimes listed in s. 119.071(2)(j)1.,
F.S., are authorized to file a written request for confidentiality
of their addresses, telephone numbers and personal assets as
follows:

Any information not otherwise held confidential or
exempt [from disclosure] which reveals the home or
employment telephone number, home or employment
address, or personal assets of a person who has
been the victim of sexual battery, aggravated child
abuse, aggravated stalking, harassment, aggravated
battery, or domestic violence is exempt [from
disclosure] upon written request by the victim
which must include official verification that an
applicable crime has occurred.  Such information
shall cease to be exempt 5 years after the receipt
of the written request. (e.s.)

The preceding exemption is not limited to documents received
by an agency, but exempts specified information in records--
whether generated or received by--an agency.  Thus, a victim of
the enumerated crimes may file a written request and have his or
her home or employment telephone number, home or employment
address, or personal assets, exempted from the police report of
the crime, provided that the request includes official
verification that an applicable crime has occurred as provided in
the statute.  Criminal Law Alert, Office of the Attorney General,
June 29, 1995.  The exemption is limited to the victim's address,
telephone number, or personal assets; it does not apply to the
victim's identity.  City of Gainesville v. Gainesville Sun
Publishing Company, No. 96-3425-CA (Fla. 8th Cir. Ct. October 28,
1996).

The incident report or offense report for one of the listed
crimes may constitute "official verification that an applicable
crime has occurred."  Criminal Law Alert, Office of the Attorney
General, June 29, 1995.  In addition, the requirement that the
victim make a written request for confidentiality applies only to
information not otherwise held confidential by law; thus, the
exemption supplements, but does not replace, other confidentiality
provisions applicable to crime victims.  Id.  The exemption
applies to records created prior to, as well as after, the
agency's receipt of the victim's written request for
confidentiality.  AGO 96-82.  

There is no exception to the provisions of s. 119.071(2)(j)1.,
F.S., for copies of the police report that are sent to domestic
violence centers; thus, the victim's address and telephone number
must be deleted from the copy of the police report that is sent to
a domestic violence center pursuant to s. 741.29, F.S., if the



victim has made a written request for confidentiality pursuant to
s. 119.071(2)(j)1., F.S.  AGO 02-50.

e. Information revealing the identity of victims of sex offenses
and of child abuse

(1) Law enforcement and prosecution records

Section 119.071(2)(h)1., F.S., provides a comprehensive
exemption from disclosure for information which would reveal the
identity of victims of sexual offenses prohibited in Chs. 794, 800
and 827, F.S., or of child abuse as proscribed in Ch. 827, F.S. 
The exemption includes the "photograph, name, address, or other
fact or information" which would reveal the identity of the victim
of these crimes.  The exemption applies to "any criminal
intelligence information or criminal investigative information or
other criminal record, including those portions of court records
and court proceedings," which may reveal the victim's identity. 
Id.  

In addition, the photograph, videotape, or image of any part
of the body of a victim of a sexual offense prohibited under Chs.
794, 800, or 827, F.S., is confidential and exempt, regardless of
whether the photograph, videotape, or image identifies the victim. 
Section 119.071(2)(h)2., F.S.

Section 119.071(2)(j)2., F.S., provides that identifying
information in a videotaped statement of a minor who is alleged to
be or who is a victim of a sexual offense prohibited in the cited
laws which reveals the minor's identity, including, but not
limited to, the minor's face; the minor's home, school, church, or
employment telephone number; the minor's home, school, church, or
employment address; the name of the minor's school, church, or
place of employment; or the personal assets of the minor; and
which identifies the minor as a victim, held by a law enforcement
agency, is confidential.  Access shall be provided, however, to
authorized governmental agencies when necessary to the furtherance
of the agency's duties.  Id.

Thus, information revealing the identity of victims of child
abuse or sexual battery must be deleted from the copy of the
report of domestic violence which is sent by a law enforcement
agency to the nearest domestic violence center pursuant to s.
741.29(2), F.S.  AGO 92-14.  And see Palm Beach County Police
Benevolent Association v. Neumann, 796 So. 2d 1278 (Fla. 4th DCA
2001), applying exemption to information identifying a child abuse
victim which was contained in files prepared as part of an
internal investigation conducted in accordance with s. 112.533,
F.S. 



However, the identity of a child abuse victim who died from
suspected abuse is not confidential.  AGO 90-103.

A public employee or officer having access to the photograph,
name, or address of a person alleged to be a victim of an offense
described in Ch. 794 (sexual battery); Ch. 800 (lewdness, indecent
exposure); s. 827.03 (child abuse); s. 827.04 (contributing to
delinquency or dependency of a child); or s. 827.071 (sexual
performance by a child) may not willfully and knowingly disclose
it to a person not assisting in the investigation or prosecution
of the alleged offense or to any person other than the defendant,
the defendant's attorney, a person specified in a court order
entered by the court having jurisdiction over the alleged offense,
to organizations authorized to receive such information made
exempt by s. 119.071(2)(h), F.S., or to a rape crisis center or
sexual assault counselor, as defined in s. 90.5035(1)(b), F.S.,
who will be offering services to the victim.  Section 794.024(1),
F.S.  A violation of this section constitutes a second degree
misdemeanor.  Section 794.024(2), F.S.  Cf., State v. Globe
Communications Corporation, 648 So. 2d 110, 111 (Fla. 1994)
(statute mandating criminal sanctions for "print[ing],
publish[ing], or broadcast[ing] in any instrument of mass
communication" information identifying a victim of a sexual
offense, ruled unconstitutional).

An entity or individual who communicates to others, prior to
open judicial proceedings, the name, address, or other specific
identifying information concerning the victim of any sexual
offense under Ch. 794 or Ch. 800 shall be liable to the victim for
all damages reasonably necessary to compensate the victim for any
injuries suffered as a result of such communication.  Section
794.026(1), F.S.  The victim, however, may not maintain a cause of
action unless he or she is able to show that such communication
was intentional and was done with reckless disregard for the
highly offensive nature of the publication.  Section 794.026(2),
F.S.  Cf., Cox Broadcasting Corp. v. Cohn, 95 S.Ct. 1029 (1975);
and Cape Publications, Inc. v. Hitchner, 549 So. 2d 1374 (Fla.
1989), appeal dismissed, 110 S.Ct. 296 (1989).

The Crime Victims' Services Office in the Attorney General's
Office is authorized to receive confidential records from law
enforcement and prosecutorial agencies.  Section 960.05(2)(k),
F.S.  And see AGO 92-51 (city victim services division, as a
governmental agency which is part of the city's criminal justice
system, may receive identifying information about victims of sex
offenses, for the purpose of advising the victim of available
services pursuant to s. 960.001, F.S., requiring distribution of
victim support information). 

(2) Court records



The Legislature intended to make the identity of a victim of a
sexual offense confidential in court records.  AGO 03-56.  See, s.
119.0714(1)(h), F.S., stating that nothing in this section shall
be construed to exempt from disclosure a public record which was
made a part of a court file and not closed by court order except
"information or records that may reveal the identity of a person
who is a victim of a sexual offense as provided in s.
119.071(2)(h)"; and s. 119.071(2)(h)1., F.S., providing an
exemption for information in criminal records, "including those
portions of court records and court proceedings, which may reveal
the identity of" a victim of a sexual offense.

Section 92.56, F.S., provides that court records, including
witnesses' testimony, that reveal the photograph, name or address
of a victim of an alleged offense described in Ch. 794, or Ch.
800, F.S., or an act of child abuse or sexual performance as
described in Ch. 827, F.S., are confidential and exempt from
disclosure and may not be made public if, upon a showing to the
trial court with jurisdiction over the alleged offense, certain
factors are demonstrated by the state or victim as set forth in
the statute.  Section 92.56(1), F.S.  A person who willfully and
knowingly violates the court order is subject to contempt
proceedings.  Section 92.56(6), F.S.

(3) Department of Children and Family Services abuse records

As discussed in s. J. of this manual, there are statutory
exemptions set forth in Ch. 415, F.S., which relate to records of
abuse of vulnerable adults.  Similar provisions relating to child
abuse records are found in Ch. 39, F.S.  The Attorney General's
Office has concluded that the confidentiality provisions in these
laws, i.e., ss. 415.107 and 39.202, F.S., apply to records of the
Department of Children and Family Services and do not encompass a
law enforcement agency's arrest report of persons charged with
criminal child abuse, after the agency has deleted all information
which would reveal the identity of the victim.  See, AGO 93-54. 
Accord, Inf. Op. to O'Brien, January 18, 1994.  Cf., Times
Publishing Company v. A.J., 626 So. 2d 1314 (Fla. 1993), holding
that a sheriff's incident report of alleged child abuse that was
forwarded to the state child welfare department for investigation
pursuant to Ch. 415, F.S. 1990 [see now, Part II, Ch. 39, F.S.,
entitled "Reporting Child Abuse"], should not be released.  The
Court noted that the department had found no probable cause and
that child protection statutes accommodate privacy rights of those
involved in these cases "by providing that the supposed victims,
their families, and the accused should not be subjected to public
scrutiny at least during the initial stages of an investigation,
before probable cause has been found."  Id. at 1315.  

Section 39.202(1), and (2)(b), F.S., authorizes criminal



justice agencies to have access to confidential abuse,
abandonment, or neglect records held by the Department of Children
and Family Services and provides that the exemption from
disclosure for department abuse records also applies to department
records and information in the possession of the agencies granted
access.  See, Inf. Op. to Russell, October 24, 2001.

f. Relocated victim or witness information

Information held by a law enforcement agency, prosecutorial
agency, or the Victim and Witness Protection Review Committee 
which discloses the identity or location of a victim or witness
who has been identified or certified for protective or relocation
services is confidential and exempt from disclosure.  The identity
and location of immediate family members of such victims or
witnesses are also protected, as are relocation sites, techniques
or procedures utilized or developed as a result of the victim and
witness protective services.  Section 914.27, F.S.

G. WHAT ARE THE STATUTORY EXEMPTIONS RELATING TO BIRTH AND DEATH
RECORDS?

A number of exemptions exist for adoption, birth, and death 
records.  For a complete listing, please refer to Appendix D and
the Index.

1. Birth and adoption records

Except for birth records over 100 years old which are not
under seal pursuant to court order, all birth records are
considered to be confidential documents and exempt from public
inspection; such records may be disclosed only as provided by law. 
Section 382.025(1), F.S.; AGO 74-70.  Cf., s. 383.51, F.S. (the
identity of a parent who leaves a newborn infant at a hospital,
emergency medical services station, or fire station in accordance
with s. 383.50, F.S., is confidential).

Adoption records are confidential and may not be disclosed
except as provided in s. 63.162, F.S.  An unadopted individual,
however, has the right to obtain his or her birth records which
include the names of the individual's parents from the hospital in
which he or she was born.  Atwell v. Sacred Heart Hospital of
Pensacola, 520 So. 2d 30 (Fla. 1988).

In the absence of court order issued for good cause shown, the
name and identity of a birth parent, an adoptive parent, or an
adoptee may not be disclosed unless the birth parent authorizes in
writing the release of his or her name; the adoptee, if 18 or
older, authorizes in writing the release of his or her name; or,



if the adoptee is less than 18, written consent is obtained from
an adoptive parent to disclose the adoptee's name; or the adoptive
parent authorizes in writing the release of his or her name. 
Section 63.162(4), F.S.  And see s. 63.165(1), F.S. (state
adoption registry); and s. 63.0541, F.S. (putative father
registry).

2. Death certificates 

Information relating to cause of death in all death and fetal
death records, and the parentage, marital status, and medical
information of fetal death records are confidential and exempt
from s. 119.07(1), F.S., except for health research purposes as
approved by the Department of Health.  Section 382.008(6), F.S. 
Cf., Yeste v. Miami Herald Publishing Co., 451 So. 2d 491 (Fla. 3d
DCA 1984), review denied, 461 So. 2d 115 (Fla. 1984) (medical
certification of the cause of death in the death certificate is
confidential).  And see s. 382.025(2)(a), F.S., providing for the
issuance of a certified copy of a death or fetal death
certificate, excluding the portion that is confidential pursuant
to s. 382.008, F.S., and specifying those persons and governmental
agencies authorized to receive a copy of a death certificate that
includes the confidential portions.  All portions of a death
certificate shall cease to be exempt 50 years after the death. 
Section 382.025(2)(b), F.S.  

By contrast, autopsy reports prepared by a district medical
examiner pursuant to Ch. 406, F.S., have been held to be subject
to public inspection.  See, Church of Scientology Flag Service
Org., Inc. v. Wood, No. 97-688CI-07 (Fla. 6th Cir. Ct. February
27, 1997); and AGO 78-23.  For more information about autopsy
reports, please refer to s. F.2, of this Manual.

H. WHAT ARE THE STATUTORY EXEMPTIONS RELATING TO HOSPITAL AND
MEDICAL RECORDS?

There are many exemptions for hospital and medical records.
For a more complete listing, please refer to the exemption
summaries contained in Appendix D or the Index.

1. Communicable or infectious disease reports

A number of exemptions exist for communicable or infectious
disease reports.  E.g., s. 381.0031(4), F.S. (information
submitted in public health reports to Department of Health is
confidential and is to be made public only when necessary to
public health); s. 384.29, F.S. (sexually transmissible diseases);
s. 466.041(3), F.S. (reports of hepatitis B carrier status filed
by a dentist).  See, Ocala Star-Banner v. State, 697 So. 2d 1317



(Fla. 5th DCA 1997) (upholding court order sealing portions of a
battery prosecution case file pertaining to transmission of
sexually transmissible diseases to victims due to s. 384.29, F.S.,
confidentiality requirements).  However, notwithstanding any other
provision of law to the contrary, the Department of Health, the
Department of Children and Family Services, and the Agency for
Persons with Disabilities may share confidential information on
any individual who is or has been the subject of a program within
the jurisdiction of each agency.  Sections 381.0022 and 402.115,
F.S.  The shared information remains confidential or exempt as
provided by law.  Id.  See, AGO 98-52.

Results of screenings for sexually transmissible diseases
conducted by the Department of Health in accordance with s.
384.287, F.S., may be released only to those persons specified in
the exemption.  Section 384.287(5), F.S.  A person who receives
the results of a test pursuant to this section, which results
disclose human immunodeficiency virus (HIV) infection and are
otherwise confidential pursuant to law, shall maintain the
confidentiality of the information received and the identity of
the person tested as required by s. 381.004, F.S.; violation of
this subsection is a first degree misdemeanor.  Section
384.287(6), F.S.

Notification to an emergency medical technician, paramedic or
other person that a patient they treated or transported has an
infectious disease must be done in a manner to protect the
confidentiality of patient information and shall not include the
patient's name.  Section 395.1025, F.S.

There are strict confidentiality requirements for test results
for HIV infection; such information may be released only as
expressly prescribed by statute.  See, s. 381.004, F.S.  Any
person who violates the confidentiality provisions of s. 381.004,
F.S., and s. 951.27, F.S., is guilty of a first degree
misdemeanor.  Section 381.004(6)(b), F.S.  And see s.
381.004(6)(c), F.S., establishing felony penalties for disclosure
in certain circumstances.  Thus, information received by the clerk
of court indicating that an individual has complied with an order
to be tested for HIV and the attendant test results "would appear
to be confidential and should be maintained in that status."  AGO
00-54.

HIV tests performed on persons charged with certain offenses
may not be disclosed to any person other than the defendant, and
upon request, the victim or the victim's legal guardian, or if the
victim is a minor, the victim's parent or legal guardian, and to
public health agencies pursuant to s. 775.0877, F.S., except as
expressly authorized by law or court order.  If the alleged
offender is a juvenile, the test results shall also be disclosed



to the parent or guardian.  Section 960.003, F.S.  See also, s.
951.27, F.S. (limited disclosure of infectious disease test
results, including HIV testing pursuant to s. 775.0877, F.S., of
inmates in county and municipal detention facilities, as provided
in statute).

2. Emergency medical services

With limited exceptions, s. 401.30(4), F.S., provides, in
relevant part, that "[r]ecords of emergency calls which contain
patient examination or treatment information are confidential and
exempt from the provisions of s. 119.07(1) and may not be
disclosed without the consent of the person to whom they pertain." 
Such records may be released only in certain circumstances and
only to the persons and entities specified in the statute.  AGO
86-97.  Thus, a city commissioner is not authorized to review
records of an emergency call by the city's fire-rescue department
when those records contain patient examination and treatment
information, except with the consent of the patient.  AGO 04-09. 
See, Lee County v. State Farm Mutual Automobile Insurance Company,
634 So. 2d 250 (Fla. 2d DCA 1994), upholding the county's right to
require the patient's notarized signature on all release forms, to
ensure that these confidential records are not improperly
released.  

However, s. 401.30(4), is not violated by the city attorney,
or an attorney under contract to the city, and other city
officials having access to the city fire-rescue department's
records of emergency calls that contain patient information when
such access is granted to such individuals in carrying out their
official duties to advise and defend, or assess the liability of,
the city in a possible or anticipated claim against the city
arising out of the provision of such care.  AGO 95-75.

Reports to the Department of Health from service providers
that cover statistical data are public except that the names of
patients and other patient-identifying information contained in
such reports are confidential and exempt from s. 119.07(1), F.S. 
Section 401.30(3), F.S.

3. Hospital records

a. Public hospitals

Like other governmental agency records, public hospital
records are subject to disclosure in the absence of a statutory
exemption.  AGO 72-59.  For example, the court in Tribune Company
v. Hardee Memorial Hospital, No. CA 91-370 (Fla. 10th Cir. Ct.
August 19, 1991), held that a settlement agreement entered in a



lawsuit against the public hospital alleging that the hospital had
swapped babies was a public record.  The court held that the
agreement was subject to disclosure despite a confidentiality
provision contained within the agreement and claims by the
hospital that it constituted work product.

In recent years, however, an increasing number of exemptions
have been created for hospital records.  A discussion of
exemptions follows: 

(1) Employee evaluations and personal identification information

Section 395.3025(9), F.S., authorizes hospitals to prescribe
the content of limited access employee records which are not
available for disclosure for 5 years after such designation.  Such
records are limited to evaluations of employee performance,
including records forming the basis for evaluation and subsequent
actions.  See, Times Publishing Company v. Tampa General Hospital,
No. 93-03362 (Fla. 13th Cir. Ct. May 27, 1993) (s. 395.3025[9]
exemption does not apply to list of terminated hospital employees;
hospital ordered to allow newspaper to inspect list and personnel
files of those persons named in list after "limited access"
documents have been removed).

Home addresses, telephone numbers, and photographs of certain
hospital employees, as well as specified personal information
about the spouses and children of such employees, are also
confidential.  See, ss. 395.3025(10) and (11), F.S.

All personal identifying information contained in records
provided by physicians licensed under Ch. 458 or 459 in response
to physician workforce surveys required as a condition for license
renewal and held by the Department of Health is confidential and
exempt, except as otherwise provided. Section s. 458.3193, F.S.
(also published as s. 459.0083, F.S.)

(2) Proprietary business records

The following public hospital records and information are
confidential and exempt from disclosure:  contracts for managed
care arrangements under which the public hospital provides health
care services and any documents directly relating to the
negotiation, performance, and implementation of such contracts;
certain strategic plans; trade secrets as defined in s. 688.002; 
documents, offers, and contracts (not including managed care
contracts) that are the product of negotiations with
nongovernmental entities for the payment of services when such
negotiations concern services that are or may reasonably be
expected to be provided by the hospital's competitors, provided
that if the hospital's governing board is required to vote on the



documents, this exemption expires 30 days prior to the date of the
meeting when the vote is scheduled to take place.  Section
395.3035(2), F.S.  Cf., AGO 92-56, concluding that the exemptions
must be strictly construed.

(3) Quality assurance records

Quality assurance records are generally confidential and not
subject to disclosure.  See, e.g., s. 394.907(7), F.S. (community
mental health centers and facilities); s. 397.419(7) (substance
abuse service providers); s. 401.425(5), F.S. (emergency medical
services); s. 641.55(5)(c), F.S. (health maintenance
organizations).  See also, e.g., s. 395.0193(7), F.S. (records of
peer review panels, committees, governing bodies, or agent
thereof, of hospitals or ambulatory surgical centers which relate
to disciplinary proceedings against staff not subject to s.
119.07[1], F.S.); s. 395.0197(7), F.S. (adverse incident report
submitted to the Agency for Health Care Administration shall not
be available to the public); s. 395.4025(12), F.S. (patient care
quality assurance reports made pursuant to enumerated statutes
shall be held confidential by the Department of Health or its
agent); and s. 400.119(1) and (2)(b), F.S. (specified incident
reports and records of meetings of a risk management and quality
assurance committee of a long-term care facility are
confidential).

b. Private hospitals/private organizations operating public
hospitals

A private organization leasing the facilities of a public
hospital is acting on behalf of a public agency and thus
constitutes an agency subject to open records requirements in the
absence of statutory exemption.  See, Memorial Hospital-West
Volusia, Inc. v. News-Journal Corporation, 729 So. 2d 373 (Fla.
1999).  See also, s. B.2., of this Manual, discussing the
applicability of the Public Records Act to private organizations
providing services to public agencies. 

Section 395.3036, F.S., provides that records of a private
corporation that leases a public hospital or other public health
care facility are confidential and exempt from disclosure when the
public lessor complies with the public finance accountability
provisions of s. 155.40(5), F.S., with respect to the transfer of
any public funds to the private lessee and when the private lessee
meets at least three of five criteria set forth in the exemption. 
See, Indian River County Hospital District v. Indian River
Memorial Hospital, Inc., 766 So. 2d 233 (Fla. 4th DCA 2000)
(nonprofit corporation leasing hospital from hospital district is
exempt from the open government laws).  And see Baker County



Press, Inc. v. Baker County Medical Services, Inc., 870 So. 2d 189 
(Fla. 1st DCA 2004), upholding the constitutionality of the
exemption.  Cf., Memorial Hospital-West Volusia, Inc. v. News-
Journal Corporation, 927 So. 2d 961 (Fla. 5th DCA 2006) (private
corporation that purchased hospital from public hospital authority
not subject to Public Records Act) and s. 155.40(8), F.S.,
describing and construing the term "complete sale" as applied to a
purchase of a public hospital by a private entity.

4. Patient records

Patient records are generally protected from disclosure.  For
example, patient records in hospitals or ambulatory surgical
centers licensed under Ch. 395, F.S., are confidential and may not
be disclosed without the consent of the patient except as provided
in the statute.  Section 395.3025(4), (5), (7) and (8), F.S.  And
see s. 400.022(1)(m), F.S. (nursing home residents' medical and
personal records); s. 400.611(3), F.S. (hospice); and s.
383.32(3), F.S. (birth centers).  See, State v. Johnson, 814 So.
2d 390 (Fla. 2002) (state attorney's subpoena power under s.
27.04, F.S., cannot override notice requirements of s.
395.3025(4)(d), F.S., which provides for disclosure of
confidential patient records upon issuance of subpoena and upon
proper notice to the patient or the patient's legal
representative). 

Patient medical records made by health care practitioners may
not be furnished to any person other than the patient, his or her
legal representative or other health care practitioners and
providers involved in the patient's care and treatment without
written authorization except as provided by ss. 440.13(4)(c) and
456.057, F.S.  Section 456.057(7)(a), F.S.

The recipient of patient records, if other than the patient or
the patient's representative, may use such information only for
the purpose provided and may not disclose any information to any
other person or entity, unless expressly permitted by the written
consent of the patient.  See, ss. 395.3025(7)(hospital patient
records) and 456.057(12), F.S. (health care practitioner patient
records).  Thus, predeath medical records in the possession of the
medical examiner are not subject to public inspection.  Church of
Scientology Flag Service Org., Inc. v. Wood, No. 97-688CI-07 (Fla.
6th Cir. Ct. February 27, 1997).

Patient clinical records are also protected.  See, e.g., s.
393.13(4)(i)1., F.S. (central client records of persons with
developmental disabilities); s. 394.4615(1), F.S. (clinical
records of persons subject to "The Baker Act"); s. 397.501(7),
F.S. (clients of substance abuse service providers); s.
916.107(8), F.S. (forensic clients).  Such records maintain their



confidentiality even when disclosed to another agency such as the
clerk of the circuit court.  AGO 91-10.  And see Sarasota Herald-
Tribune v. Department of Children and Families, No. 2001-CA-002445
(Fla. 2d Cir. Ct. April 8, 2002)  (confidentiality of clinical
record is maintained even though Department of Children and
Families may have filed portions of the records in court
proceedings throughout the state; department has no authority to
waive confidentiality of clinical records).

Except as provided in the exemption, all personal identifying
information, contained in records relating to an individual's
personal health or eligibility for health-related services held by
the Department of Health is confidential and exempt.  Section
119.0712(1), F.S.  And see s. 119.0713(2), F.S. (personal
identifying information contained in records relating to a
person's health held by local governmental entities for purposes
of determining eligibility for paratransit services under the
Americans with Disabilities Act); and s. 408.7056(14), F.S.
(subscriber-identifying information contained in records held by
the subscriber assistance panel, Department of Financial Services,
or state health care agency).  Cf., AGO 01-69 (documents submitted
to the statewide provider and managed care organization claim
dispute resolution program pursuant to s. 408.7057, F.S., found to
be subject to disclosure after redaction of patient-identifying
information).

I. WHAT ARE THE STATUTORY EXEMPTIONS RELATING TO EDUCATION
RECORDS?

There are statutory exemptions which remove some education
records from disclosure.  A discussion of exemptions relating to
education records follows; for a more complete listing of
exemption summaries, please refer to Appendix D and the Index.

1. Direct-support organizations

Several statutes exempt information identifying donors to
direct-support organizations associated with education agencies. 
The identity of donors to a direct-support organization of the
Department of Education or of a district school board, and all
information identifying such donors and prospective donors, are
confidential and exempt from the provisions of s. 119.07(1), F.S.;
that anonymity is required to be maintained in the auditor's
report.  See, s. 1001.24(4), F.S. (Department of Education direct-
support organization); s. 1001.453(4), F.S. (district school board
direct-support organization). Cf. 267.1736(9)(a), F.S. (direct-
support organization authorized to assist the University of
Florida regarding historic preservation and education for the City
of St. Augustine).



The identity of donors to a university or community college
direct-support organization who wish to remain anonymous is
protected by statute which also requires that such anonymity be
maintained in the auditor's report.  Sections 1004.28(5) and
1004.70(6), F.S.  And see s. 1004.71(6), F.S. (statewide community
college direct-support organization); s. 1009.983(4), F.S.
(Florida Prepaid College Board).

In addition, other records of such organizations are made
confidential by statute.  All records of university direct-support
organizations, other than the auditor's report, management letter,
and any supplemental data requested by the Board of Governors, the
Auditor General, board of trustees, and the Office of Program
Policy Analysis and Government Accountability (OPPAGA) are
confidential and exempt from s. 119.07(1), F.S.  Section
1004.28(5), F.S.  And see s. 1001.24(4), F.S. (records of a
direct-support organization of the Department of Education). 
However, all records of a district school board direct-support
organization, other than donor-identifying information, are
expressly made subject to Ch. 119, F.S.  See, s. 1001.453(4), F.S.

Records of community college direct-support organizations,
other than the auditor's report, any information necessary for the
auditor's report, any information related to the expenditure of
funds, and any supplemental data requested by the board of
trustees, the Auditor General, and OPPAGA, are confidential and
exempt from s. 119.07(1), F.S.  Section 1004.70(6), F.S.  See,
Palm Beach Community College Foundation, Inc. v. WFTV, 611 So. 2d
588 (Fla. 4th DCA 1993) (direct-support organization's expense
records are public records subject to deletion of donor-
identifying information).  Cf., AGO 05-27 (Sunshine Law applies to
community college direct-support organization as defined in s.
1004.70, F.S.). 

Information received by the direct-support organization of the
Florida Prepaid College Program that is otherwise confidential or
exempt shall retain such status and any sensitive, personal
information regarding contract beneficiaries, including their
identities, is exempt from disclosure.  Section 1009.983(4), F.S.  

2. Education personnel records

In the absence of statutory exemption, personnel records of
educators are subject to public inspection.  For example, the
judiciary is not authorized to create an exemption for the home
addresses and home telephone numbers of public school system
personnel.  United Teachers of Dade v. School Board of Dade
County, No. 92-17803 (01) (Fla. 11th Cir. Ct. Nov. 30, 1992). 
However, there are a number of statutory exemptions which apply to



school personnel records.  See, Florida Department of Education v.
NYT Management Services, Inc., 895 So. 2d 1151 (Fla. 1st DCA 2005)
(federal law does not authorize newspaper to obtain social
security numbers in state teacher certification database). 

a. Public school personnel

Complaints against a teacher or administrator and all
information obtained by the Department of Education pursuant to
its investigation of the complaint shall be exempt from s.
119.07(1), F.S., until the conclusion of the preliminary
investigation, until such time as the investigation ceases to be
active, or until such time as otherwise provided by s.
1012.798(6), F.S.  Section 1012.796(4), F.S.  The complaint and
material assembled during the investigation, however, may be
inspected and copied by the individual under investigation or his
designee after the investigation is concluded but prior to the
determination of probable cause.  Id.  Information obtained by the
recovery network program within the Department of Education from a
treatment provider which relates to a person's impairment and
participation in the program is confidential and exempt from s.
119.07(1), F.S.  Section 1012.798(9), F.S.

Public school system employee personnel files, like those of
other government employees, are generally open to public
inspection, subject to certain exceptions as set forth in s.
1012.31(3), F.S.  For example, complaints against public school
system employees and material relating to the complaint are
confidential until the preliminary investigation is either
concluded or ceases to be active.  Section 1012.31(3)(a)1., F.S. 
See, AGO 91-75 (exemption does not provide a basis for withholding
documents compiled in a general investigation of school
departments; exemption applies when a complaint against a district
employee has been filed and an investigation of the complaint
against that employee ensues).  Cf., Johnson v. Deluz, 875 So. 2d
1 (Fla. 4th DCA 2004) (student identifying information must be
redacted from public report of investigation of school principal).

Employee evaluations prepared pursuant to cited statutes are
confidential and exempt from disclosure until the end of the
school year immediately following the school year during which the
evaluation was made, provided that no evaluations made prior to
July 1, 1983, shall be made public.  Section 1012.31(3)(a)2., F.S. 
However, information obtained from evaluation forms circulated by
the local teacher's union to its members that is provided
unsolicited to the superintendent is not exempt under this
statute.  AGO 94-94.  And, written comments and performance
memoranda prepared by individual school board members regarding an
appointed superintendent are not exempt from disclosure.  AGO 97-
23.



Employee payroll deduction records and medical records are
confidential and exempt.  Section 1012.31(3)(a)4. and 5., F.S. 
However, the personnel file is open at all times to school board
members, the superintendent, or the principal, or their respective
designees in the exercise of their duties, and to law enforcement
personnel in the conduct of a lawful criminal investigation. 
Section 1012.31(3)(b) and (c), F.S.

No material derogatory to a public school employee shall be
open to inspection until 10 days after the employee has been
notified as prescribed by statute.  Section 1012.31(3)(a)3., F.S. 
While s. 1012.31(1)(b), F.S., prohibits placing anonymous letters
and material in an employee's personnel file, the statute does not
prevent a school board from investigating the allegations
contained in an anonymous letter nor does it permit the school
board to destroy the anonymous material absent compliance with
statutory restrictions on destruction of public records.  AGO 87-
48.

Criminal history record information shared with a public
school district pursuant to s. 231.02, F.S., [now s. 1012.32,
F.S.] by the Federal Bureau of Investigation retains its character
as a federal record to which only limited access is provided by
federal law and is not subject to public inspection.  AGO 99-01. 
However, information developed by the school district from further
inquiry into references in the federal criminal history record
information is a public record which should be included in a
school district employee's personnel file.  Id.

b. University and community college personnel

Limited-access records maintained by a state university on its
employees are confidential and exempt from s. 119.07(1), F.S., and
may be released only upon authorization in writing from the
employee or upon court order.  Without such authorization, access
to the records is limited to university personnel as specified in
the statute.  Section 1012.91, F.S.  

Until July 1, 1995, state universities were authorized to
prescribe the content and custody of limited-access records
maintained on their employees, provided that such records were
limited to information reflecting evaluations of employee
performance.  See, Cantanese v. Ceros-Livingston, 599 So. 2d 1021
(Fla. 4th DCA 1992), review denied, 613 So. 2d 2 (Fla. 1992)
(copies of minutes and other documentation indicating votes on
tenure or promotion applications of university employees are
exempt); and Tallahassee Democrat, Inc. v. Florida Board of
Regents, 314 So. 2d 164 (Fla. 1st DCA 1975) (investigative report
about university athletic staff held confidential).



In 1995, however, the law was amended to specify that
"limited-access records" are limited to:  information reflecting
academic evaluations of employee performance that are open to
inspection only by the employee and university officials
responsible for supervision of the employee; records relating to
an investigation of employee misconduct which records are
confidential until the conclusion of the investigation or the
investigation ceases to be active as defined in the law; and
records maintained for the purpose of any disciplinary proceeding
against the employee or records maintained for any grievance
proceeding brought by an employee for enforcement of a collective
bargaining agreement or contract until a final decision is made. 
For sexual harassment investigations, portions of the records that
identify or reasonably could lead to the identification of the
complainant or a witness also constitute limited-access records. 
Records which comprise the common core items contained in the
State University System Student Assessment of Instruction
instrument may not be prescribed as limited-access records. 
Section 1012.91(4), F.S.  These provisions apply to records
created after July 1, 1995.  Section 1012.91(5), F.S.

Regarding community college personnel, s. 1012.81, F.S.,
states that rules of the State Board of Education shall prescribe
the content and custody of limited-access records maintained by a
community college on its employees.  Such records "shall be
limited to information reflecting evaluations of employee
performance and shall be open to inspection only by the employee
and by officials of the college who are responsible for
supervision of the employee."  The limited-access records are
confidential and exempt and may be released only as authorized in
the statute. 

3. Examination materials

Testing materials are generally exempt from the disclosure
provisions of s. 119.07(1), F.S.  See, e.g., s. 1008.345(8)(h),
F.S. (tests and related documents developed to measure and
diagnose student achievement of college-level communication and
mathematics skills); s. 1012.56(8)(e), F.S. (state-developed
educator certification examination, developmental materials and
workpapers); s. 1012.56(8)(g), F.S. (examination instruments,
including related developmental materials and workpapers, prepared
or administered pursuant to s. 1012.56, F.S., relating to educator
certification); and s. 1008.23, F.S. (examination and assessment
instruments, including developmental materials and workpapers
directly related to such instruments, which are prepared or
administered pursuant to cited statutes).  Cf., Florida Department
of Education v. Cooper, 858 So. 2d 394 (Fla. 1st DCA 2003)
(Florida Comprehensive Achievement Test [FCAT] test instruments,
consisting of the test booklet and questions, as distinguished



from the test score, are confidential and do not constitute
"student records" which must be provided to student, parent, or
guardian upon request).

4. Student records

Access to student records is limited by statute.  Section
1002.22(3)(d), F.S., guarantees every student a right of privacy
with respect to his or her educational records.  Thus, formal
orders entered in university student conduct code cases are
confidential records and reports within the meaning of s.
1002.22(3)(d), F.S. [formerly s. 228.093(3)(d), F.S.] and may be
released only as authorized in that statute.  Florida State
University v. Hatton, 672 So. 2d 576 (Fla. 1st DCA 1996).  See
also, Tampa Television v. School Board of Hillsborough County, 659
So. 2d 331 (Fla. 2d DCA 1995) (Parker, J., specially concurring)
(videotapes made of students riding on school buses constitute an
exempt "student records and reports" because such recordings could
be utilized to produce "verified reports of serious or recurrent
behavior patterns," which are included in the list of materials
comprising a student record).  See, s. 1002.22(2)(c), F.S. 
Accord, WFTV, Inc. v. School Board of Seminole County, 874 So. 2d
48 (Fla. 5th DCA 2004), review denied, 892 So. 2d 1015 (Fla. 2004)
(media not entitled to copies of school bus surveillance
videotapes and student discipline reports even if personal
identifying information is redacted).  Cf., Inf. Op. to Stabins,
June 12, 1997 (teacher grade books are not student "records" or
"reports" for purposes of statutory provision, now found at s.
1002.22[3][a], F.S., establishing that a student or parent has a
right to be shown any "record or report relating to such
student").

Only those persons and entities enumerated in s.
1002.22(3)(d), F.S., are authorized to have access to student
records.  Human Rights Advocacy Committee v. Lee County School
Board, 457 So. 2d 522 (Fla. 2d DCA 1984).  See also, F.A.T. v.
State, 690 So. 2d 1347 (Fla. 1st DCA 1997) (record of school
absences protected from public disclosure); and AGO 85-50 (school
records maintained on students participating in federal job
training program are not subject to public inspection).  

Student identifying information must also be redacted from
other school district records.  For example, student identifying
information must be redacted from an investigative report
regarding misconduct of a school principal; teachers referenced in
the report are not entitled to an unredacted copy.  Johnson v.
Deluz, 875 So. 2d 1 (Fla. 4th DCA 2004).  And see, AGO 06-21
(school district must redact student identifying information from
litigation records relating to lawsuits brought by students



against the district).  Cf., s. 119.071(5)(c), F.S., providing an
exemption for identifying information relating to children
participating in government-sponsored recreation programs or
camps; disclosure authorized by court order upon a showing of good
cause).  

However, a felony complaint/arrest affidavit created and
maintained by school police officers for a juvenile or adult who
is a student in the public schools is a law enforcement record
subject to disclosure, provided that exempt information such as
active criminal investigative information is deleted prior to
release.  AGO 01-64.

Records relating to drug tests under the Florida High School
Athletic Association's random drug testing program and to the
challenge or appeal proceedings are confidential and exempt.
Section 1006.20(10), F.S.

5. Charter schools

Section 1002.33(16)(b), F.S., provides that charter schools
are subject to the Public Records Act and the Sunshine Law.  The
open government laws apply regardless of whether the charter
school operates as a public or private entity.  AGO 98-48.  The
records and meetings of a not-for-profit corporation granted
charter school status are subject to the requirements of Ch. 119,
F.S., and s. 286.011, F.S., even though the charter school has not
yet opened its doors to students.  AGO 01-23.

6.  School readiness programs

Early learning coalitions (formerly known as school readiness
coalitions) created pursuant to s. 411.01(5), F.S., are subject to
the Public Records Act and the Sunshine Law.  AGO 01-86. 
Individual records of children enrolled in school readiness
programs provided under s. 411.01, held by an early learning
coalition or the Agency for Workforce Innovation are confidential. 
Section 411.011, F.S.  And see s. 1002.72, F.S. (records of
children enrolled in the Voluntary Prekindergarten Education
Program).

J. WHAT ARE THE STATUTORY EXEMPTIONS RELATING TO ABUSE RECORDS?

There are confidentiality statutes which apply to records of
abuse of children or vulnerable adults which are received by the
Department of Children and Family Services.  A discussion of
exemptions relating to abuse records follows; for a more complete
listing of exemption summaries, please refer to Appendix D and the
Index.



1. Records of abuse of children and vulnerable adults

a. Confidentiality of abuse records

Generally, reports of abused children or vulnerable adults
which are received by the Department of Children and Family
Services (DCF) are confidential and exempt from disclosure, except
as expressly provided by statute.  See, ss. 39.202(1) and
415.107(1), F.S. (abuse reports confidential). 

Thus, a union representative may not attend that portion of an
investigatory interview between the DCF inspector general and an
employee requiring the discussion of information taken from a
child abuse investigation that is confidential under s. 39.202,
F.S.  AGO 99-42.  And see s. 383.412(1)(a), F.S., providing that
information that reveals the identity of the surviving siblings,
family members, or others living in the home of a deceased child
who is the subject of review by, and which information is held by,
the State Child Abuse Death Review Committee, or a local committee
or panel is confidential and exempt from disclosure requirements.

All records and reports of the child protection team of the
Department of Health are confidential and exempt, and shall not be
disclosed, except, upon request, to the state attorney, law
enforcement, DCF, and necessary professionals in furtherance of
the treatment or additional evaluative needs of the child, by
court order, or to health plan payors, limited to that information
used for insurance reimbursement purposes.  Section 39.202(6),
F.S.  Cf., Records of the Children's Advocacy Center of Southwest
Florida Relating to Michele Fontanez, No. 06-DR-001850 (Fla. 20th
Cir. Ct. June 16, 2006) (newspaper granted access to records of
child protection team relating to child in care of DCF who died
from injuries sustained from a sexual battery allegedly committed
by her stepfather because "[a]ccess to the records will allow the
public to fully evaluate the circumstances of [the child's]
death").

Information related to the best interests of a child, as
determined by a guardian ad litem (GAL), which is held by a GAL,
including medical, mental health, substance abuse, child care,
education, law enforcement, court, social services, and financial
records; and any other information maintained by a GAL which is
identified as confidential information under Ch. 39, F.S., is
confidential and exempt and may not be disclosed except as
provided in the exemption.  Section 39.0132(4)(a)2., F.S.  And see
s. 744.7081, F.S., providing for confidentiality of records held
by the Statewide Public Guardianship Office relating to the
medical, financial, or mental health of vulnerable adults, persons



with a developmental disability, or persons with a mental illness;
s. 744.1076, F.S. (except as provided in the exemption, reports of
a court monitor which relate to the medical condition, financial
affairs, or mental health of a ward are confidential); and s.
744.708(2), F.S. (no disclosure of the personal or medical records
of a ward of a public guardian shall be made, except as authorized
by law).  

b. Release of abuse records

Section 39.2021(1), F.S., authorizes any person or
organization, including DCF, to petition the court to make public
DCF records relating to its investigation into alleged abuse,
neglect, exploitation or abandonment of a child.  The court shall
determine if good cause exists for public access to the records
and, in making this determination, is required to balance the best
interest of the child who is the focus of the investigation and
the interests of the child's siblings, together with the privacy
rights of other persons identified in the reports against the
public interest.  Id. 

This statute establishes a "balancing process" which "requires
the trial court to weigh the harm to the child against the benefit
to the public that would potentially result from the disclosure of
the records at issue."  In re Records of the Department of
Children and Family Services, 873 So. 2d 506, 513 (Fla. 2d DCA
2004).  In order to perform this function, the trial court must
conduct an in camera review because "[i]t is impossible to judge
the potential impact of the disclosure of information contained in
records without knowing what that information is."  Id. at 514. 
But see, Department of Health and Rehabilitative Services v.
Gainesville Sun Publishing Company, 582 So. 2d 725 (Fla. 1st DCA
1991), holding that the trial court was not required to hold a
hearing before finding good cause to release the department's
records relating to a child abuse investigation, where shortly
after the department's investigation, the individual who had been
investigated killed the victim, the victim's family, and himself. 

In cases involving serious bodily injury to a child, DCF may
petition the court for immediate public release of records
pertaining to the protective investigation.  Section 39.2021(2),
F.S.  The court has 24 hours to determine if good cause exists for
public release of the records.  If no action is taken by the court
in that time, DCF may, subject to specified exceptions, release
summary information including a confirmation that an investigation
has been conducted concerning the victim, the dates and a brief
description of procedural activities undertaken in the
investigation, and information concerning judicial proceedings. 
Id.



Similar procedures are established in Ch. 415, F.S., for
access to DCF records relating to investigations of alleged abuse,
neglect, or exploitation of a vulnerable adult.  See, s. 415.1071,
F.S. 

The petitioner seeking public access to the records must
formally serve DCF with the petition.  Florida Department of
Children and Families v. Sun-Sentinel, 865 So. 2d 1278 (Fla.
2004).  A "very narrow" exception to the home venue privilege
applies when a petition is filed seeking to make DCF records
public.  See, Sun-Sentinel, supra at 1289, adopting the exception
in cases "where a party petitions the court for an order to gain
access to public records, and where the records sought are by law
confidential and cannot be made public without a determination by
the court, pursuant to the petition, that good cause exists for
public access." 
 

Section 39.202(2)(o), F.S., provides that access to child
abuse records shall be granted to any person in the event of the
child's death due to abuse, abandonment, or neglect.  However, any
information identifying the person reporting abuse, abandonment,
or neglect, or any information that is otherwise made confidential
or exempt by law shall not be released.  Id.  Section
415.107(3)(l), F.S., provides for similar release of records in
the event of the death of a vulnerable adult.  And see s.
39.202(4), F.S., authorizing DCF and the investigating law
enforcement agency to release certain identifying information to
the public in order to help locate or protect a missing child
under investigation or supervision of the department or its
contracted service providers.

c. Licensure and quality assurance records

Records relating to licensure of foster homes, or assessing
how the Department of Children and Family Services is carrying out
its duties, including references to incidents of abuse,
abandonment, or neglect, contained in such records, do not fall
within the parameters of s. 39.202, F.S.  AGO 01-54.  Such reports
are in the nature of quality assurance reports that do not
substitute for the protective investigation of child abuse,
abandonment, or neglect; to the extent that such incident reports
reference an occurrence of abuse, abandonment, or neglect,
identifying information that reveals the identity of the victim
contained in the reference should be redacted.  Id.  Cf., s.
409.175(16), F.S., providing an exemption for certain personal
information about licensed foster parents, foster parent
applicants, and their families.  And see Boyles v. Mid-Florida
Television Corp., 431 So. 2d 627, 637 (Fla. 5th DCA 1983),
approved, 467 So. 2d 282 (Fla. 1985) (summary report compiled



during a licensing investigation of a residential facility for
developmentally disabled persons, subject to disclosure pursuant
to statute [now found at s. 393.067(9), F.S.] providing for public
access to inspection reports of such facilities).

2. Domestic violence

Information about clients received by the Department of
Children and Family Services or by authorized persons employed by
or volunteering services to a domestic violence center, through
files, reports, inspection or otherwise, is confidential and
exempt from disclosure except as provided by statute.  Section
39.908, F.S.  Information about the location of domestic violence
centers and facilities is also confidential. Id.

A petitioner seeking an injunction for protection against
domestic violence may furnish the petitioner's address to the
court in a separate confidential filing for safety reasons. 
Section 741.30(3)(b), F.S.  See also, s. 119.071(2)(j)1., F.S.
(domestic violence victim may file written request, accompanied by
official verification that a crime has occurred, to have his or
her home or employment address, home or employment telephone
number, or personal assets exempt from disclosure); and s.
787.03(6)(c), F.S. (current address and telephone number of the
person taking the minor or incompetent person when fleeing from
domestic violence and the current address and telephone number of
the minor or incompetent person which are contained in the report
made to a sheriff or state attorney under s. 787.03[6][b], F.S.,
are confidential and exempt from disclosure).

Personal identifying information contained in records
documenting an act of domestic violence that is submitted to an
agency by an agency employee seeking to take leave under the
requirements of s. 741.313, F.S.,is confidential and exempt. 
Section 741.313(7), F.S.  A written request for leave submitted by
an agency employee and any agency time sheet reflecting such
request are confidential and exempt until 1 year after the leave
has been taken.  Id.

The addresses, telephone numbers, and social security numbers
of participants in the Address Confidentiality Program for Victims
of Domestic Violence (program) are exempt from disclosure, except
as provided in the exemption.  Section 741.465(1), F.S.  A similar
exemption is provided for the names, addresses, and telephone
numbers of program participants contained in voter registration
and voting records.  Section 741.465(2), F.S.

Any information in a record created by a domestic violence
fatality review team that reveals the identity of a domestic
violence victim or the identity of the victim's children is 



confidential and exempt from disclosure.  Section 741.3165, F.S.

For information regarding the status of abuse records compiled
by law enforcement agencies in the course of a criminal
investigation, please refer to the discussion in s. F.18.e.,
supra, relating to victim information contained in crime reports. 

K. TO WHAT EXTENT DOES FEDERAL LAW PREEMPT STATE LAW REGARDING
PUBLIC INSPECTION OF RECORDS?

1. Under what circumstances will a federal statute operate to
make agency records confidential?

The general rule is that records which would otherwise be
public under state law are unavailable for public inspection only
when there is an absolute conflict between federal and state law
relating to confidentiality of records.  If a federal statute
requires particular records to be closed and the state is clearly
subject to the provisions of such statute, then pursuant to the
Supremacy Clause of the United States Constitution, Art. VI, U.S.
Const., the state must keep the records confidential.  State ex
rel. Cummer v. Pace, 159 So. 679 (Fla. 1935); AGOs 90-102, 85-03,
81-101, 80-31, 74-372, and 73-278.  See also, Wallace v. Guzman,
687 So. 2d 1351, 1353 (Fla. 3d DCA 1997) (exemptions from
disclosure set forth in federal Freedom of Information Act apply
to federal agencies but not to state agencies).  Compare, Florida
Department of Education v. NYT Management Services, Inc., 895 So.
2d 1151 (Fla. 1st DCA 2005) (federal law prohibits public
disclosure of social security numbers in state teacher
certification database).

Thus, tenant records of a public housing authority are not
exempt, by reason of the Federal Privacy Act, from disclosure
otherwise required by the Florida Public Records Act.  Housing
Authority of the City of Daytona Beach v. Gomillion, 639 So. 2d
117 (Fla. 5th DCA 1994).  The housing authority argued that it was
an agency of the federal government, and thus subject to the
Federal Privacy Act, because of controls and regulations
established by the U.S. Department of Housing and Urban
Development.  In rejecting this argument, the court concluded that
although the authority received federal funds and was subject to
some oversight, the federal government was not involved in the
day-to-day operations of the authority and the records produced
and submitted to the federal government were simply "monitoring
devices."  See now, s. 119.071(5)(f), F.S., providing
confidentiality for medical history records and certain insurance
information provided by applicants for or participants in
government housing assistance programs.  Cf., Florida Department
of Children and Family Services v. Florida Statewide Advocacy



Council, 884 So. 2d 1162, 1164 (Fla. 2d DCA 2004) (rejecting state
agency's contention that federal regulations adopted pursuant to
the Health Insurance Portability and Accountability Act of 1996
[HIPAA] prohibited a trial judge from issuing an "access warrant"
requiring the agency to provide client records to the advocacy
council; the appellate court found that the federal regulations
expressly authorized such disclosures if made to another agency
pursuant to court order). 

Similarly, since federal law did not clearly require that
documents received by a state agency in the course of settlement
negotiations to resolve a federal lawsuit be kept confidential,
such documents were found to be open to inspection under Ch. 119,
F.S.  Florida Sugar Cane League, Inc. v. Florida Department of
Environmental Regulation, No. 91-2108 (Fla. 2d Cir. Ct. September
20, 1991), per curiam affirmed, 606 So. 2d 1267 (Fla. 1st DCA
1992).  Accord, Lakeland Ledger Publishing Corporation v. School
Board of Polk County, No. GC-G-91-3803 (Fla. 10th Cir. Ct.
November 21, 1991) (map prepared by U.S. Justice Department
concerning desegregation of Lakeland schools and given to school
district employees was a public record and open to inspection). 
Cf., State v. Buenoano, 707 So. 2d 714 (Fla. 1998) (materials
furnished to state attorney by federal government were not subject
to public inspection even though erroneously furnished to
defendant in criminal case because Florida law provides an
exemption from disclosure for criminal investigative information
received from a non-Florida criminal justice agency on a
confidential or restricted basis); Morris v. Whitehead, 588 So. 2d
1023, 1024 (Fla. 2d DCA 1991) (upholding nondisclosure of
confidential records received by housing authority from the
federal government pursuant to agreement authorized by state
housing law); and City of Miami v. Metropolitan Dade County, 745
F.Supp. 683 (S.D. Fla. 1990) (while the actions of the State of
Florida in releasing documents are subject to the mandates of Ch.
119, F.S., the actions of the federal government in a criminal
prosecution undertaken by the Office of the United States Attorney
are not).

2. To what extent is copyrighted material in possession of an
agency subject to public inspection and copying?

a. Copyrights held by agencies

In the absence of statutory authorization, a public official
is not empowered to obtain a copyright for material produced by
his or her office in connection with the transaction of official
business.  Microdecisions, Inc. v. Skinner, 889 So. 2d 871 (Fla.
2d DCA 2004), review denied, 902 So. 2d 791 (Fla. 2005) (property
appraiser not authorized to assert copyright protection for the



Geographic Information System maps created by his office). 
Accord, AGOs 03-42, 88-23, and 86-94.  Cf., AGO 00-13 (in the
absence of express statutory authority, state agency not
authorized to secure a trademark).

Section 119.084(2), F.S., however, specifically authorizes
agencies to hold a copyright for data processing software created
by the agency.  The agency may sell the copyrighted software to
public or private entities or may establish a license fee for its
use.  See also, s. 24.105(10), F.S., authorizing the Department of
the Lottery to hold patents, copyrights, trademarks and service
marks; and see ss. 286.021 and 286.031, F.S., prescribing duties
of the Department of State with respect to authorized copyrights
obtained by state agencies.

b. Copyrighted material obtained by agencies

The federal copyright law vests in the owner of a copyright,
subject to certain limitations, the exclusive right to do or to
authorize, among other things, the reproduction of the copyrighted
work and the distribution of the copyrighted work to the public by
sale or other transfer of ownership.  See, AGO 97-84, citing to
pertinent federal law and interpretive cases.  However, the
Attorney General's Office has concluded that the fact that
material received by a state agency may be copyrighted does not
preclude the material from constituting a public record.  For
example, AGO 90-102 advised that copyrighted data processing
software which was not specifically designed or created for the
county but was being used by the county in its official capacity
for official county business fell within the definition of "public
record."

Moreover, in State, Department of Health and Rehabilitative
Services v. Southpointe Pharmacy, 636 So. 2d 1377, 1382-1383 (Fla.
1st DCA 1994), the court rejected a state agency's argument that a
transcript of a hearing that had been copyrighted by the court
reporter and filed with the agency should not be copied without
the copyright holder's permission.  The court stated that the
agency was under a statutory obligation to preserve all testimony
in the proceeding and make a transcript available in accordance
with the fees set forth in Ch. 119, F.S.  And see AGO 75-304
(agency may not enter into agreement with court reporter to refer
all requests for copies of agency proceedings to court reporter
who originally transcribed proceedings; agency must provide copies
of transcripts in accordance with charges set forth in Public
Records Act).  Cf., AGO 95-37 (fee prescribed in s. 119.07, F.S.,  
applies to the duplication of copyrighted materials contained in a
county law library when such reproduction is permissible under the
federal copyright law).



The federal copyright law, when read together with the Florida
Public Records Act, authorizes and requires the custodian of
records of the Department of State to make maintenance manuals
supplied to that agency pursuant to law, available for examination
and inspection purposes.  AGO 03-26.  "With regard to reproducing,
copying, and distributing copies of these maintenance manuals
which are protected under the federal copyright law, state law
must yield to the federal law on the subject."  Id.  The custodian
should advise individuals seeking to copy such records of the
limitations of the federal copyright law and the consequences of
violating its provisions; such notice may take the form of a
posted notice that the making of a copy may be subject to the
copyright law.  AGOs 03-26 and 97-84.  However, it is advisable
for the custodian to refrain from copying such records himself or
herself.  AGO 03-26.  But see State v. Allen, 14 F.L.W. Supp. 172a
(Fla. 7th Cir. Ct. November 2, 2006)(defendant entitled to inspect
and copy copyrighted operating manual for the radar unit and
speedometer used by the police under Art. I, s. 24, Fla. Const.,
and/or due process; if police department declined to make copies,
defendant or his representative must be allowed reasonable access
to the documents and a copy machine to make copies). 

L. WHAT FEES MAY LAWFULLY BE IMPOSED FOR INSPECTING AND COPYING
PUBLIC RECORDS?

1. When may an agency charge a fee for the mere inspection of
public records?

As noted in AGO 85-03, providing access to public records is a
statutory duty imposed by the Legislature upon all record
custodians and should not be considered a profit-making or
revenue-generating operation.  Thus, public information must be
open for inspection without charge unless otherwise expressly
provided by law.  See, State ex rel. Davis v. McMillan, 38 So. 666
(Fla. 1905).  Accordingly, an agency is not authorized to impose a
fee upon persons who wish to listen to tape recordings of city
commission meetings.  AGO 75-50 (agency may not precondition the
inspection of a public document on the payment of a fee; the fact
that the record sought to be inspected is a tape recording as
opposed to a written document is of no import insofar as the
imposition of a fee for inspection is concerned).  And see AGOs
84-03 and 76-34 (only those fees or charges which are authorized
by statute may be imposed upon an individual seeking access to
public records).  

Section 119.07(4)(d), F.S., authorizes the imposition of a
special service charge when the nature or volume of public records
to be inspected is such as to require extensive use of information
technology resources, or extensive clerical or supervisory



assistance, or both.  The charge must be reasonable and based on
the labor or computer costs actually incurred by the agency. 
Thus, an agency may adopt a policy imposing a reasonable special
service charge based on the actual labor cost (base hourly salary)
for clerical personnel who are required, due to the nature or
volume of a public records request, to safeguard such records from
loss or destruction during their inspection.  AGO 00-11.  In doing
so, however, the county's policy should reflect no more than the
actual cost of the personnel's time and be sensitive to
accommodating the request in such a way as to ensure unfettered
access while safeguarding the records.  Id.

2. Is an agency required to provide copies of public records if
asked, or may the agency allow inspection only?

"It is the policy of this state that all state, county, and
municipal records are open for personal inspection and copying by
any person."  Section 119.01(1), F.S.  (e.s.)  In addition, s.
119.07(1)(a), F.S., provides that "[e]very person who has custody
of a public record shall permit the record to be inspected and
copied by any person desiring to do so . . . ."  Finally, s.
119.07(4), F.S., requires the custodian to "furnish a copy or a
certified copy of the record upon payment of the fee prescribed by
law . . . ."  And see Fuller v. State ex rel. O'Donnell, 17 So. 2d
607 (Fla. 1944) ("The best-reasoned authority in this country
holds that the right to inspect public records carries with it the
right to make copies."); Winter v. Playa del Sol, Inc., 353 So. 2d
598, 599 (Fla. 4th DCA 1977) (right to inspect public records
would in many cases be valueless without the right to make
copies); Schwartzman v. Merritt Island Volunteer Fire Department,
352 So. 2d 1230, 1232n.2 (Fla. 4th DCA 1977) (Public Records Act
requires custodian to furnish copies).  Cf., Wootton v. Cook, 590
So. 2d 1039, 1040 (Fla. 1st DCA 1991) (if the requestor identifies
a record with sufficient specificity to permit the agency to
identify it and forwards the appropriate fee, the agency must
furnish by mail a copy of the record).

In order to comply with the statutory directive that an agency
provide copies of public records upon payment of the statutory
fee, an agency must respond to requests for information as to
copying costs.  Wootton v. Cook, supra.  See also, Woodard v.
State, 885 So. 2d 444 (Fla. 4th DCA 2004), remanding a case for
further proceedings where the custodian forwarded only information
relating to the statutory fee schedule rather than the total cost
to copy the requested records.  Cf., Mathis v. State, 722 So. 2d
235 (Fla. 2d DCA 1998) (petitioner seeking writ of mandamus to
compel court reporter to inform him of the cost to obtain a
transcript of trial court proceedings was entitled to a show cause
order as he showed a prima facie basis for relief under Rule



2.420[e], Fla. R. Jud. Admin.).  

3. Does Ch. 119, F.S., exempt certain individuals (such as
indigent persons or inmates) from paying statutory fees to
obtain copies of public records?

Chapter 119, F.S., does not contain a provision that prohibits
agencies from charging indigent persons or inmates the applicable
statutory fee to obtain copies of public records.  See, Roesch v.
State, 633 So. 2d 1, 3 (Fla. 1993) (indigent inmate not entitled
to receive copies of public records free of charge nor to have
original state attorney files mailed to him in prison; prisoners
are "in the same position as anyone else seeking public records
who cannot pay" the required costs); Potts v. State, 869 So. 2d
1223 (Fla. 2d DCA 2004) (no merit to inmate's contention that Ch.
119, F.S., entitles him to free copies of all records generated in
his case); Alexis v. State, 732 So. 2d 46 (Fla. 3d DCA 1999)
(indigent defendant not entitled to public records free of
charge); and Yanke v. State, 588 So. 2d 4 (Fla. 2d DCA 1991),
review denied, 595 So. 2d 559 (Fla. 1992), cert. denied, 112 S.Ct.
1592 (1992) (prisoner must pay copying and postage charges to have
copies of public records mailed to him).  

 Similarly, a labor union must pay the costs stipulated in Ch.
119, F.S., for copies of documents it has requested from a public
employer for collective bargaining purposes because "[a] labor
union seeking information from the employer with whom it is locked
in collective bargaining negotiations is not exempt from the
Florida Public Records Act."  City of Miami Beach v. Public
Employees Relations Commission, 937 So. 2d 226 (Fla. 3d DCA 2006). 
And see State, Department of Health and Rehabilitative Services v.
Southpointe Pharmacy, 636 So. 2d 1377, 1382n.7 (Fla. 1st DCA 1994)
(indigent person "is not relieved by his indigency" from paying
statutory costs to obtain public records).  Compare, AGO 90-81,
noting that an agency is not precluded from choosing to provide
informational copies of public records without charge.

4. Are members of an advisory council entitled to copies of
public records free of charge?

A school district is under no statutory obligation to provide
copies of public records free of charge to individual members of a
school advisory council, but a school district may formulate a
policy for the distribution of such records.  AGO 99-46.  If it is
found that the advisory council needs certain school records in
order to carry out its statutory functions, such records should be
provided to the council in the same manner that records related to
agenda items are provided to school board members.  Id.  Cf. Inf.
Op. to Martin, November 21, 2006 (school board policy requiring



that a request for information by an individual board member
requiring more than sixty minutes of staff time to prepare must be
presented to the school board for approval would be invalid if the
school board member is asking under public records law; however,
the school board member would be subject to any charges allowed by
Chapter 119, F.S.).

5. What are the statutory fees to obtain copies of public
records?

If no fee is prescribed elsewhere in the statutes, s.
119.07(4)(a)1., F.S., authorizes the custodian to charge a fee of
up to 15 cents per one-sided copy for copies that are 14 inches by
8½ inches or less.  An agency may charge no more than an
additional 5 cents for each two-sided duplicated copy.  Section
119.07(4)(a)2., F.S.  And see s. 119.011(7), F.S., defining the
term "duplicated copies" to mean "new copies produced by
duplicating, as defined in s. 283.30", F.S.  "Duplicating" means
"the process of reproducing an image or images from an original to
a final substrate through the electrophotographic, xerographic,
laser, or offset process or any combination of these processes, by
which an operator can make more than one copy without rehandling
the original."  Section 283.30(3), F.S.

A charge of up to $1.00 per copy may be assessed for a
certified copy of a public record.  Section 119.07(4)(c), F.S.

For other copies, the charge is limited to the actual cost of
duplication of the record.  Section 119.07(4)(a)3., F.S.  The
phrase "actual cost of duplication" is defined to mean "the cost
of the material and supplies used to duplicate the public record,
but does not include the labor cost and overhead cost associated
with such duplication."  Section 119.011(1),F.S.  An exception,
however, exists for copies of county maps or aerial photographs
supplied by county constitutional officers which may include a
reasonable charge for the labor and overhead associated with their
duplication.  Section 119.07(4)(b), F.S.  And see the discussion
on the special service charge.

6. May an agency charge for travel costs, search fees,
development costs and other incidental costs?

An agency should not consider the furnishing of public records
to be a "revenue-generating operation."  AGO 85-03.  See also, AGO
89-93 (city not authorized to sell copies of its growth management
book for $35.00 each when the actual cost to reproduce the book is
$15.10 per copy; city is limited to charging only the costs
authorized by Ch. 119, F.S.). 



The Public Records Act does not authorize the addition of
overhead costs such as utilities or other office expenses to the
charge for public records.  AGO 99-41.  Similarly, an agency may
not charge for travel time and retrieval costs for public records
stored off-premises.  AGO 90-07.  Nor may an agency assess fees
designed to recoup the original cost of developing or producing
the records.  AGO 88-23 (state attorney not authorized to impose a
charge to recover part of costs incurred in production of a
training program; the fee to obtain a copy of the videotape of
such program is limited to the actual cost of duplication of the
tape).  And see State, Department of Health and Rehabilitative
Services v. Southpointe Pharmacy, 636 So. 2d 1377, 1382 (Fla. 1st
DCA 1994) (once a transcript of an administrative hearing is filed
with the agency, the transcript becomes a public record regardless
of who ordered the transcript or paid for the transcription; the
agency can charge neither the parties nor the public a fee that
exceeds the charges authorized in the Public Records Act).  Cf.,
s. 119.07(4)(b), F.S., providing that the charge for copies of
county maps or aerial photographs supplied by county
constitutional officers may also include a reasonable charge for
the labor and overhead associated with their duplication.
 

Therefore, unless a specific request for copies requires
extensive clerical or supervisory assistance or extensive use of
information technology resources so as to trigger the special
service charge authorized by s. 119.07(4)(d), F.S., an agency may
charge only the actual cost of duplication for copies of
computerized public records.  AGO 99-41.  The imposition of the
service charge, however, is dependent upon the nature or volume of
records requested, not on the cost to either develop or maintain
the records or the database system.  Id.

7. May an agency require that production and copying of public
records be accomplished only through a private company that
acts as a clearinghouse for the agency's public records?

No.  Although an agency may, for its convenience, contract
with private companies to provide information also obtainable
through the agency, it may not abdicate its duty to produce such
records for inspection and copying by requiring those seeking
public records to do so only through its designee and then paying
whatever fee that company may establish for its services.  AGO 02-
37.  The agency is the custodian of its public records and, upon
request, must produce such records for inspection and copy such
records at the statutorily prescribed fee.  Id.  And see AGO 05-34
(while the property appraiser may provide public records,
excluding exempt or confidential information, to a private
company, the property appraiser may receive only those fees that
are authorized by statute and thus may not, in the absence of



statutory authority, enter into an agreement with the private
company where the property appraiser provides such records in
exchange for either in-kind services or a share of the profits or
proceeds from the sale of the information by the private company).

8. Should an agency charge sales tax when providing copies of
public records?

No.  In AGO 86-83, the Attorney General's Office advised that
the sales tax imposed pursuant to s. 212.05, F.S., is not
applicable to the fee charged for providing copies of records
under s. 119.07, F.S.  See, s. 5(a) of Department of Revenue Rule
12A-1.041, F.A.C., stating that "[t]he fee prescribed by law, or
the actual cost of duplication, for providing copies of public
records . . . under Chapter 119, F.S., is exempt from sales tax."

9. Does s. 119.07(4), F.S., prescribe the fee that an agency may 
charge for furnishing a copy of a record to a person who is 
authorized to access an otherwise confidential record?

Unless another fee to obtain a particular record is prescribed
by law, an agency may not charge fees that exceed those in Ch.
119, F.S, when providing copies of confidential records to persons
who are authorized to obtain them.  For example, in AGO 03-57, the
Attorney General's Office advised that persons who are authorized
by statute to obtain otherwise confidential autopsy photographs
should be provided copies in accordance with the provisions of the
Public Records Act, i.e., s. 119.07(4), F.S.  The medical examiner
is not authorized to charge a fee that exceeds those charges.  Id.

10. What are the charges if the requestor makes his or her own
copies (i.e., provides his or her own copying machine and
makes the copies himself or herself)?

Section 119.07(3)(a), F.S., provides a "right of access to
public records for the purpose of making photographs of the record
while such record is in the possession, custody, and control of
the custodian of public records."  This subsection "applies to the
making of photographs in the conventional sense by use of a camera
device to capture images of public records but excludes the
duplication of microfilm in the possession of the clerk of the
circuit court" if the clerk can provide a copy of the microfilm. 
Section 119.07(3)(b), F.S.  

The copying is to be done in the room where the public records
are kept.  Section 119.07(3)(d), F.S.  However, if in the
custodian's judgment, this is impossible or impracticable, the
copying shall be done in another room or place, as close as
possible to the room where the public records are kept.  Id. 



Where provision of another room or place is necessary, the expense
of providing the same shall be paid by the person who wants to
copy the records.  Id.  The custodian may charge the person making
the copies for supervision services.  Section 119.07(4)(e)2., F.S. 
In such cases the custodian may not charge the copy charges
authorized in s. 119.07(4)(a), F.S., but may charge only the
supervision service charge authorized in s. 119.07(4)(e)2., F.S. 
See, AGO 82-23.
 
11. When may an agency charge a special service charge for

extensive use of clerical or supervisory labor or extensive
information technology resources?

Section 119.07(4)(d), F.S. [formerly s. 119.07(1)(b), F.S.],
states that if the nature or volume of public records to be
inspected or copied requires the extensive use of information
technology resources or extensive clerical or supervisory
assistance, or both, the agency may charge a reasonable service
charge based on the cost actually incurred by the agency for such
extensive use of information technology resources or personnel. 
See, AGO 90-07, stating that a municipal police department may not
ordinarily charge for travel time and retrieval costs for public
records stored off-premises; however, if the nature or volume of
the records requested, rather than the location of the records, is
such as to require extensive clerical or supervisory assistance or
extensive use of information technology resources, a reasonable
service charge may be imposed); and AGO 92-38 (town may not
restrict access to and copying of public records based upon the
amount requested or the span of time which is covered by the
public records; however, if extensive use of information
technology resources or clerical or supervisory personnel is
needed for retrieval of such records, the town may impose a
reasonable service charge, based upon the actual costs incurred
for the use of such resources).  Cf., Cone & Graham, Inc. v.
State, No. 97-4047 (Fla. 2d Cir. Ct. October 7, 1997) (an agency's
decision to "archive" older e-mail messages on tapes so that they
could not be retrieved or printed without a systems programmer was
analogous to an agency's decision to store records off-premises in
that the agency rather than the requestor must bear the costs for
retrieving the records and reviewing them for exemptions).

Unless the nature or volume of public records to be inspected
or copied requires "extensive" use of information technology
resources or "extensive" clerical or supervisory assistance, the
special service charge is not authorized.  If authorized due to
the nature or volume of a request, the reasonable service charge
should not be routinely imposed, but should reflect the
information technology resources or labor costs actually incurred
by the agency.  AGO 90-07.  And see AGOs 92-38, 86-69 and 84-81.  



a. What is the meaning of the term "extensive" as used in the
statute?

Section 119.07(4)(d), F.S., does not contain a definition of
the term "extensive."  In 1991, a divided First District Court of
Appeal upheld a hearing officer's order rejecting an inmate
challenge to a Department of Corrections rule that defined
"extensive" for purposes of the special service charge.  Florida
Institutional Legal Services, Inc. v. Florida Department of
Corrections, 579 So. 2d 267 (Fla. 1st DCA 1991), review denied,
592 So. 2d 680 (Fla. 1991).  The agency rule defined "extensive"
to mean that it would take more than 15 minutes to locate, review
for confidential information, copy and refile the requested
material.  The court agreed with the hearing officer that the
burden was on the challenger to show that the administrative rule
was invalid under Ch. 120, F.S, and the record did not indicate
that the officer's ruling was "clearly erroneous" in this case. 
Judge Zehmer dissented, saying that the rule was inconsistent with
legislative intent and exceeded the agency's delegated authority. 

In light of the lack of clear direction in the statute as to
the meaning of the term "extensive" and the possible limited
application of the Institutional Legal Services case, it may be
prudent for agencies to define "extensive" in a manner that is
consistent with the purpose and intent of the Public Records Act
and that does not constitute an unreasonable infringement upon the
public's statutory and constitutional right of access to public
records.

Moreover, the statute mandates that the special service charge
be "reasonable."  See, Carden v. Chief of Police, 696 So. 2d 772,
773 (Fla. 2d DCA 1996), in which the court reviewed a challenge to
a service charge that exceeded $4,000 for staff time involved in
responding to a public records request, and said that an
"excessive charge could well serve to inhibit the pursuit of
rights conferred by the Public Records Act."  Accordingly, the
court remanded the case and required the agency to "explain in
more detail the reason for the magnitude of the assessment."  Id.
 
b. What is meant by the term "information technology resources"

as used in the statute?

"Information technology resources" is defined as data
processing hardware and software and services, communications,
supplies, personnel, facility resources, maintenance and training. 
Section 119.011(9), F.S.  The term does not include a videotape or
a machine to view a videotape.  AGO 88-23.  The fact that the
request involves the use of information technology resources is
not sufficient to incur the imposition of the special service



charge; rather, extensive use of such resources is required.  AGO
99-41.  

c. What is meant by the term "clerical or supervisory assistance"
as used in the statute?

(1) May an agency charge for the cost to review records for exempt
information?

An agency is not ordinarily authorized to charge for the cost
to review records for statutorily exempt material.  AGO 84-81. 
However, the special service charge may be imposed for this work
if the volume of records and the number of potential exemptions
make review and redaction of the records a time-consuming task. 
See, Florida Institutional Legal Services v. Florida Department of
Corrections, 579 So. 2d at 269.  And see Herskovitz v. Leon
County, No. 98-22 (Fla. 2d Cir. Ct. June 9, 1998), noting that "it
would not be unreasonable in these types of cases [involving many
documents and several different exemptions] to charge a reasonable
special fee for the supervisory personnel necessary to properly
review the materials for possible application of exemptions."

(2) How should the labor cost be calculated?

In State v. Gudinas, No. CR 94-7132 (Fla. 9th Cir. Ct. June 1,
1999), the court approved an agency's charge for providing copies
in response to a large public records request based on the clerk's
base rate of pay, excluding benefits.  The court also concluded
that an agency could charge only a clerical rate for the time
spent making copies, even if due to staff shortages, a more highly
paid person actually did the work.  

The term "supervisory assistance" has not been widely
interpreted.  In Gudinas, the circuit judge approved a rate of $35
per hour for an agency attorney's review of exempt material in a
voluminous criminal case file.  The court noted that "only an
attorney or paralegal" could responsibly perform this type of
review because of the "complexity of the records reviewed, the
various public record exemptions and possible prohibitions, and
the necessary discretionary decisions to be made with respect to
potential exemptions . . . ."  And see Herskovitz v. Leon County,
concluding that an appropriate charge for supervisory review is
"reasonable" in cases involving a large number of documents that
contain some exempt information.

d. May an agency require a reasonable deposit or advance payment
or must the agency produce the records and then ask for
payment?



Section 119.07(4)(a)1., F.S., states that the custodian of
public records shall furnish a copy or a certified copy of the
record "upon payment of the fee prescribed by law . . . ."  See,
Wootton v. Cook, 590 So. 2d 1039, 1040 (Fla. 1st DCA 1991),
stating that if a requestor "identifies a record with sufficient
specificity to permit [the agency] to identify it and forwards the
appropriate fee, [the agency] must furnish by mail a copy of the
record." (e.s.).

In Malone v. City of Satellite Beach, No 94-10557-CA-D (Fla.
Cir. Ct. Brevard Co. December 15, 1995), per curiam affirmed, 687
So. 2d 252 (Fla. 5th DCA 1997), the court noted that a city's
requirement of an advance deposit was contemplated by the Public
Records Act.  See, s. 119.07(4)(d), F.S.  According to the court,
the city "was authorized to require the payment of an advance
deposit under the facts of this case before proceeding with the
effort and cost of preparing the voluminous copies requested by
the plaintiff."  And see Herskovitz v. Leon County, No. 98-22
(Fla. 2d Cir. Ct. June 9, 1998), in which the court said that if
an agency is asked for a large number of records, the fee should
be communicated to the requestor before the work is undertaken. 
"If the agency gives the requesting party an estimate of the total
charge, or the hourly rate to be applied, the party can then
determine whether it appears reasonable under the circumstances." 
Id.  Cf., AGO 05-28 (custodian authorized to bill the requestor
for any shortfall between the deposit and the actual cost of
copying the public records when the copies have been made and the
requesting party subsequently advises the city that the records
are not needed).

12. Fee issues relating to specific records

a. Clerk of court records

(1) County records

Pursuant to s. 125.17, F.S., the clerk of the circuit court
serves as the ex officio clerk to the board of county
commissioners.  Records maintained by the clerk which relate to
this function (e.g., county resolutions, budgets, minutes, etc.)
are public records which are subject to the copying fees set forth
in Ch. 119, F.S., and not the service charges set forth in Ch. 28,
F.S.  AGO 85-80.  Accord, AGO 94-60 (documents such as minutes of
public meetings, which are in the custody of the clerk as ex
officio clerk of the board of county commissioners, are not
subject to the $1.00 per page charge prescribed in Ch. 28).  See
also, AGO 82-23 (when members of the public use their own
photographic equipment to make their own copies, the clerk is not
entitled to the fees prescribed in s. 28.24, F.S., but is entitled



only to the supervisory service charge now found in s.
119.07[4][e]2., F.S.).

(2) Judicial records

When the clerk is exercising his or her duties derived from
Article V of the Constitution, the clerk is not subject to
legislative control.  Times Publishing Company v. Ake, 660 So. 2d
255 (Fla. 1995).  Thus, when the clerk is acting in his or her
capacity as part of the judicial branch of government, access to
the judicial records under the clerk's control is governed
exclusively by Fla. R. Jud. Admin. 2.420, Public Access to
Judicial Records.  Id.  See, Fla. R. Jud. Admin. 2.420(b)(2),
defining the term "judicial branch" for purposes of the rule, to
include "the clerk of court when acting as an arm of the court."

Florida Rule of Judicial Administration 2.240(f)(3) states
that "[f]ees for copies of records in all entities in the judicial
branch of government, except for copies of court records, shall be
the same as those provided in section 119.07, Florida Statutes." 
(e.s.).  The fees to obtain copies of court records are set forth
in s. 28.24, F.S.  This statute establishes fees that are
generally higher than those in Ch. 119, F.S.  For example, the
charge to obtain copies of court records is $1.00 per page, rather
than 15 cents per page as established in s. 119.07(4)(a)1., F.S. 
See also, WFTV, Inc. v. Wilken, 675 So. 2d 674 (Fla. 4th DCA 1996)
(the $1.00 per page copying charge in s. 28.24, F.S., applies to
all court documents, whether unrecorded or recorded).

b. Traffic reports

In the absence of statutory provision, the charges authorized
in s. 119.07(4) govern the fees to obtain copies of crash reports. 
However, there are specific statutes which apply to fees to obtain
copies of reports from the Department of Highway Safety and Motor
Vehicles.  Section 321.23(2)(a), F.S., provides that the fee to
obtain a copy of a crash report from the department is $2.00 per
copy.  A copy of a homicide report is $25 per copy.  Section
321.23(2)(b), F.S.  Separate charges are provided for photographs. 
Section 321.23(2)(c), F.S. 

Pursuant to s. 316.066(4)(a), F.S., one or more counties may
enter into an agreement with the appropriate state agency to be
certified by the agency to have a traffic records center for the
purpose of tabulating and analyzing countywide traffic crash
reports.  Fees for copies of public records provided by a
certified traffic records center are $2.00 per copy for a crash
report, $25 per copy for a homicide report, and 50 cents per copy
for a uniform traffic citation.  Section 316.066(4)(c), F.S.



M. WHAT ARE THE OPTIONS IF AN AGENCY REFUSES TO PRODUCE PUBLIC
RECORDS FOR INSPECTION AND COPYING?

1. Voluntary mediation program

Section 16.60, F.S., establishes an informal mediation program
within the Office of the Attorney General as an alternative for
resolution of open government disputes.  For more information
about the voluntary mediation program, please contact the Office
of the Attorney General at the following address:  The Office of
the Attorney General, PL-01, The Capitol, Tallahassee, Florida
32399-1050; telephone (850)245-0157; or you may visit the Office
of the Attorney General website: http://myfloridalegal.com.

2. Civil action

a. Remedies

A person who has been denied the right to inspect and/or copy
public records under the Public Records Act may bring a civil
action against the agency to enforce the terms of Ch. 119, F.S. 
See, Radford v. Brock, 914 So. 2d 1066 (Fla. 2d DCA 2005) (trial
judge dismissal of a writ of mandamus directed to clerk of court
and court reporter who were alleged to be records custodians was
erroneous because trial judge did not issue a show cause order to
the clerk of court and court reporter, and because there was no
sworn evidence refuting the petitioner's allegations).   

Before filing a lawsuit, the petitioner must have furnished a
public records request to the agency.  Villarreal v. State, 687
So. 2d 256 (Fla. 1st DCA 1996), review denied, 694 So. 2d 741
(Fla. 1997), cert. denied, 118 S.Ct. 316 (1997) (improper to order
agency to produce records before it has had an opportunity to
comply); and Maraia v. State, 685 So. 2d 851 (Fla. 2d DCA 1995)
(public records action dismissed where petitioner failed to file a
request for public records with the custodian of the records
before filing suit).  See also, Mills v. State, 684 So. 2d 801
(Fla. 1996) (no abuse of discretion in trial court's failure to
order sheriff's department to produce certain requested records
where there was no demonstration that the records exist; and
Hillier v. City of Plantation, 935 So. 2d 105 (Fla. 4th DCA 2006)
(trial court finding that city had complied with petitioner's
public records requests was supported by competent, substantial
evidence).  Cf., Coconut Grove Playhouse, Inc. v. Knight-Ridder,
Inc., 935 So. 2d 597 (Fla. 3d DCA 2006) (trial court order
departed from essential requirements of law by requiring defendant
in a public records action to produce its records as a sanction
for failure to respond to a discovery subpoena).



Where a multi-agency law enforcement task force had been
created by a mutual aid agreement and the agreement did not
indicate an intent to create a separate legal entity capable of
being sued in its own name, a requestor could not sue the task
force for production of records; however, as the agreement did not
specify which agency would be responsible for responding to public
records requests, an action could be brought against any of the
member agencies to produce records in the possession of the task
force.  Ramese's, Inc. v. Metropolitan Bureau of Investigation,
954 So. 2d 703 (Fla. 5th DCA 2007).

Section 119.11(1), F.S., mandates that actions brought under
Ch. 119 are entitled to an immediate hearing and take priority
over other pending cases.  See, Salvador v. Fennelly, 593 So. 2d
1091 (Fla. 4th DCA 1992) (the early hearings provision reflects a
legislative recognition of the importance of time in public
records cases; such hearings must be given priority over more
routine matters, and a good faith effort must be made to
accommodate the legislative desire that an immediate hearing be
held).  Expedited review of denials of access to judicial records
or to the records of judicial agencies shall be provided through
an action for mandamus, or other appropriate appellate remedy. 
Rule 2.420(e), Fla. R. Jud. Admin.  Cf., s. 119.07(9), F.S. (s.
119.07, F.S., may not be used by an inmate as the basis for
failing to timely litigate any postconviction action).  And see
Woodfaulk v. State, 935 So. 2d 1225 (Fla. 5th DCA 2006) (s.
119.11, F.S., does not place specific requirements on a party
requesting public records to obtain an accelerated hearing except
the filing of an action to enforce the public records law). 

(1) Mandamus 

Generally, mandamus is the appropriate remedy to enforce
compliance with the Public Records Act.  Staton v. McMillan, 597
So. 2d 940 (Fla. 1st DCA 1992), review dismissed sub nom., Staton
v. Austin, 605 So. 2d 1266 (Fla. 1992).  See also, Weeks v.
Golden, 764 So. 2d 633 (Fla. 1st DCA 2000); Smith v. State, 696
So. 2d 814 (Fla. 2d DCA 1997); Donner v. Edelstein, 415 So. 2d 830
(Fla. 3d DCA 1982); Mills v. Doyle, 407 So. 2d 348 (Fla. 4th DCA
1981).  If the requestor's petition presents a prima facie claim
for relief, an order to show cause should be issued so that the
claim may receive further consideration on the merits.  Staton v.
McMillan, supra.  Accord, Gay v. State, 697 So. 2d 179 (Fla. 1st
DCA 1997).

However, it has been held that mandamus is not appropriate
when the language of an exemption statute requires an exercise of
discretion.  In Florida Society of Newspaper Editors, Inc. v.
Public Service Commission, 543 So. 2d 1262 (Fla. 1st DCA 1989),



the court found that discretion would be required to determine
whether certain records of the Public Service Commission
constituted "proprietary confidential business information;" thus,
mandamus would not lie to compel disclosure of the records. 
Accord, Shea v. Cochran, 680 So. 2d 628 (Fla. 4th DCA 1996)
(mandamus was an inappropriate remedy where sheriff provided a
specific reason for refusing to comply with a public records
request by claiming the records were part of an active criminal
investigation).  And see Skeen v. D'Alessandro, 681 So. 2d 712
(Fla. 2d DCA 1995) (mandamus not a proper remedy if there is no
evidence, presented or proffered, that the requested document
existed at the time of the mandamus hearing); and Hall v.
Liebling, 890 So. 2d 475 (Fla. 2d DCA 2004) (mandamus cannot be
used to compel a former assistant public defender who is now in
private practice to release documents to his former client because
the attorney is now a private citizen, not a government official). 

Mandamus is a "one time order by the court to force public
officials to perform their legally designated employment duties." 
Town of Manalapan v. Rechler, 674 So. 2d 789, 790 (Fla. 4th DCA
1996), review denied, 684 So. 2d 1353 (Fla. 1996).  Thus, a trial
court erred when it retained continuing jurisdiction to oversee
enforcement of a writ of mandamus granted in a public records
case.  Id.  Cf., Areizaga v. Board of County Commissioners of
Hillsborough County, 935 So. 2d 640 (Fla. 2d DCA 2006), review
denied, 958 So. 2d 918 (Fla. 2007) (circuit courts may not refer
extraordinary writs to mediation; thus, trial judge should not
have ordered mediation of petition for writ of mandamus seeking
production of public records).

(2) Injunction

It has been recognized that injunctive relief may be available
upon an appropriate showing for a violation of Ch. 119, F.S.  See,
Daniels v. Bryson, 548 So. 2d 679 (Fla. 3d DCA 1989) (injunctive
relief appropriate where there is a demonstrated pattern of
noncompliance with the Public Records Act, together with a showing
of likelihood of future violations; mandamus would not be an
adequate remedy since mandamus would not prevent future harm).

(3) Declaratory relief sought by agencies

Occasionally the question arises as to whether an agency, when
faced with a demand for public records, may seek guidance from the
court in the form of a complaint for declaratory judgment instead
of complying with the request for public records or asserting an
exemption.  It has been held that such requests for general
declaratory relief are not appropriate.  See, Sarasota Herald-
Tribune Company, Inc. v. Schaub, No. CA87-2949 (Fla. 12th Cir. Ct.



July 20, 1988), per curiam affirmed, 539 So. 2d 478 (Fla. 2d DCA
1989) (state attorney cannot litigate a declaratory judgment
action to obtain judicial advice on how to perform his public
duties under the Public Records Act); Wille v. McDaniel, 18 Med.
L. Rptr. 2144, No. CL-91-154-AE (Fla. 15th Cir. Ct. February 18,
1991) (sheriff's stated purpose in litigating declaratory judgment
action [to avoid being assessed attorney's fees under the Public
Records Act] is insufficient to support a declaratory action). 
See also, Askew v. City of Ocala, 348 So. 2d 308 (Fla. 1977)
(trial court properly dismissed complaint for declaratory relief
for failure to state a cause of action where public officials
disagreed with Attorney General's advisory opinion and sought
different judicial opinion).

In WFTV, Inc. v. Robbins, 625 So.2d 941 (Fla. 4th DCA 1993),
the court held that a supervisor of elections who denied a public
records request to inspect certain election results on the grounds
that a court order entered in another case involving the election
prohibited disclosure, "unlawfully refused" access to public
records.  The court determined that the supervisor herself had
sought the confidentiality order by means of a motion seeking
"directions" from the court in the election lawsuit.  The
supervisor was thus liable for payment of attorney's fees incurred
by the requestor in the subsequent public records action pursuant
to s. 119.12, F.S., providing for an assessment of attorney's fees
and costs if an agency unlawfully refuses to permit examination
and inspection of documents under the Public Records Act.  See
also, City of St. Petersburg v. St. Petersburg Junior College, No.
93-0004210-CI-13, Order Awarding Attorney's Fees (Fla. 6th Cir.
Ct. March 25, 1994), in which a city that had initially filed an
action for declaratory relief as to whether records requested
under Ch. 119 were confidential under federal law was ultimately
determined to be liable for attorney's fees under s. 119.12, F.S.,
after the party seeking the records filed a counterclaim and the
judge determined that the records were not exempt.

b. Procedural issues

(1) Discovery

In the absence of an evident abuse of power, the trial court's
exercise of discretion in matters associated with pretrial
discovery in a public records action will not be disturbed.  Lorei
v. Smith, 464 So. 2d 1330, 1333 (Fla. 2d DCA 1985), review denied,
475 So. 2d 695 (Fla. 1985).  In Lorei, the appellate court upheld
the trial judge’s denial of a request to permit discovery
pertaining to the agency's procedures for maintaining public
records.  Id.  The court noted that the interrogatories related to
"the mechanics associated with the department's record



maintenance, the internal policies or actions which lead to the
development of files," and other matters which were not relevant
to the question of whether the requested records were exempt from
disclosure.  Id. 

The court cautioned, however, that "discovery in a context
such as the one at hand may well be appropriate in the
circumstance where a good faith belief exists that the public
agency may be playing 'fast and loose' with the requesting party
or the court, once its statutorily delegated authority is
activated."  Id.  Cf., Lopez v. State, 696 So. 2d 725, 727 (Fla.
1997) (trial court's denial of motion to depose custodian affirmed
because there were "no allegations that any documents had been
removed"); and Johnson v. State, 769 So. 2d 990, 995 (Fla. 2000)
(discovery not warranted based on "bare allegations" that
additional records "should" exist).

(2) Hearing

An order dismissing a public records complaint filed against a
sheriff was overturned by the Fourth District because the judge
failed to hold a hearing before entering the order.  "Although the
sheriff may ultimately not be able to retrieve these records,
because of their age or another reason, the order in this case,
entered without an evidentiary hearing, was premature."  Grace v.
Jenne, 855 So. 2d 262, 263 (Fla. 4th DCA 2003).

(3) In camera inspection

Section 119.07(1)(g), F.S., provides that in any case in which
an exemption is alleged to exist pursuant to s. 119.071(1)(d) or
(f), (2)(d), (e), or (f), or (4)(c), F.S., the public record or
part of the record in question shall be submitted to the trial
court for an in camera examination.  See, City of St. Petersburg
v. Romine, 719 So. 2d 19 (Fla. 2d DCA 1998) (in camera review
mandated when confidential informant exception now found at s.
119.071[2][f], F.S., is asserted).  See also, Walton v. Dugger,
634 So. 2d 1059 (Fla. 1993); Lopez v. Singletary, 634 So. 2d 1054
(Fla. 1993) (records claimed by state attorney to constitute
exempted work product must be produced for an in camera
inspection; only the judge can determine whether particular
documents are public records which must be disclosed to death
penalty defendant in postconviction proceedings).

However, the trial court's failure to conduct an in camera
inspection of a file containing alleged exempt attorney work
product was deemed to be an invalid basis for a new trial when
neither party requested an in camera inspection, and the agency's
attorney made no objection at trial to the evidentiary matters



flowing from the exempt material.  Jordan v. School Board of
Broward County, 531 So. 2d 976 (Fla. 4th DCA 1988). 

Section 119.07(1)(g), F.S., also states that if an exemption
is alleged under s. 119.071(2)(c), F.S. (the exemption for active
criminal investigative or intelligence information), an inspection
is discretionary with the court.  However, in Tribune Company v.
Public Records, 493 So. 2d 480, 484 (Fla. 2d DCA 1986), review
denied sub nom., Gillum v. Tribune Company, 503 So. 2d 327 (Fla.
1987), the court stated that notwithstanding the trial court's
discretion to provide an in camera examination if the active
criminal investigative information exemption is asserted, it is
always the better practice to conduct such an inspection in cases
where an exception to the Public Records Act is in dispute. 
According to the court, inspection lends credence to the decision
of the trial court, helps dispel public suspicion, and provides a
much better basis for appellate review.  

Similarly, in Woolling v. Lamar, 764 So. 2d 765, 768-769 (Fla.
5th DCA 2000), review denied, 786 So. 2d 1186 (Fla. 2001), the
Fifth District concluded that because the state attorney presented
"no evidence to meet its burden that the records are exempt" under
s. 119.071(2)(c), F.S., an "in camera inspection by the lower
court is therefore required so that the trial judge will have a
factual basis to decide if the records are exempt under [that
statute]."  And see Weeks v. Golden, 764 So. 2d 633 (Fla. 1st DCA
2000), in which the First District said: "We fail to see how the
trial court can [determine whether an agency is entitled to a
claimed exemption] without examining the records."  

(4) Mootness

In Puls v. City of Port St. Lucie, 678 So. 2d 514 (Fla. 4th
DCA 1996), the court noted that "[p]roduction of the records after
the [public records] lawsuit was filed did not moot the issues
raised in the complaint."  The court remanded the case for an
evidentiary hearing on the issue of whether, under the facts of
the case, there was an unlawful refusal of access to public
records.  See also, Times Publishing Company v. City of St.
Petersburg, 558 So. 2d 487, 491 (Fla. 2d DCA 1990) (although
courts do not ordinarily resolve disputes unless a case or
controversy exists and resolution would have some practical
purpose, "since the instant situation is capable of repetition
while evading review, we find it appropriate to address the issues
before us concerning applicability of the Public Records Act for
future reference"); Mazer v. Orange County, 811 So. 2d 857, 860
(Fla. 5th DCA 2002) ("the fact that the requested documents were
produced in the instant case after the action was commenced, but
prior to final adjudication of the issue by the trial court, does



not render the case moot or preclude consideration of [the
petitioner's] entitlement to fees under the statute"); and WFTV,
Inc. v. Robbins, 625 So. 2d 941 (Fla. 4th DCA 1993). Compare,
Jacksonville Television, Inc. v. Shorstein, 608 So. 2d 592 (Fla.
1st DCA 1992) (where public records lawsuit was determined to be
moot because records were delivered to television station prior to
entry of writ of mandamus, appellate court would not issue an
"advisory opinion" as to whether trial court's voluntary
conclusion that agency acted properly by initially withholding the
records was correct).  

Similarly, in Microdecisions, Inc. v. Skinner, 889 So. 2d 871
(Fla. 2d DCA 2004), review denied, 902 So. 2d 791 (Fla. 2005), the
court found that a public records lawsuit over a custodian's
requirement that a commercial company obtain a licensing agreement
before using the records did not become moot when the custodian
provided the company with the requested data after the lawsuit was
filed.  Because the data was delivered subject to a condition that
it was for personal use only, a controversy remained concerning
the validity of the custodian restriction on the use of the data. 
And see, Southern Coatings, Inc. v. City of Tamarac, 916 So. 2d 19
(Fla. 4th DCA 2005) (federal court's dismissal of pendent claims
based on state public records law is not a judgment on the merits
and, therefore, not res judicata in a subsequent lawsuit in state
court).  

(5) Stay

If the person seeking public records prevails in the trial
court, the public agency must comply with the court's judgment
within 48 hours unless otherwise provided by the trial court or
such determination is stayed within that period by the appellate
court.  Section 119.11(2), F.S.  An automatic stay shall exist for
48 hours after the filing of a notice of appeal for public records
and public meeting cases, which stay may be extended by the lower
tribunal or the court on motion.  Fla. R. App. P. 9.310(b)(2). 
See, Wait v. Florida Power & Light Company, 372 So. 2d 420 (Fla.
1979), finding a former provision in s. 119.11 providing that the
filing of a notice of appeal shall not operate as an automatic
stay to be an unconstitutional legislative intrusion into matters
of procedure reserved to the Court; and The Florida Bar Re: Rules
of Appellate Procedure, 463 So. 2d 1114, 1115 (Fla. 1984), stating
that it was necessary to modify Rule 9.310(b)(2) to "implement the
public policy evidenced by section 119.11(2) . . . to provide for
a 48-hour automatic stay in public meeting and public record
cases."

c. Attorney's fees



Section 119.12, F.S., provides that if a civil action is filed
against an agency to enforce the provisions of this chapter and
the court determines that the agency unlawfully refused to permit
a public record to be inspected or copied, the court shall assess
and award against the agency responsible the reasonable costs of
enforcement including reasonable attorney's fees.  Cf., Smith &
Williams, P.A. v. West Coast Regional Water Supply Authority, 640
So. 2d 216 (Fla. 2d DCA 1994) (assessment of attorney's fees
authorized if a record has been "improperly withheld" as attorney
work product pursuant to exemption now found at s. 119.071[1][d],
F.S.); and Department of Health and Rehabilitative Services v.
Martin, 574 So. 2d 1223 (Fla. 3d DCA 1991) (error to award
attorney's fees where order requiring production of records was
entered pursuant to Adult Protective Services Act, rather than the
Public Records Act).  And see Downs v. Austin, 559 So. 2d 246
(Fla. 1st DCA 1990), review denied, 574 So. 2d 140 (Fla. 1990) (s.
119.12, F.S., does not constitute authority for the award of
attorney's fees for efforts expended to obtain the fee provided by
that statute). 

A successful pro se litigant is entitled to reasonable costs
under this section.  Weeks v. Golden, 764 So. 2d 633 (Fla. 1st DCA
2000); Wisner v. City of Tampa Police Department, 601 So. 2d 296
(Fla. 2d DCA 1992).  And see Weeks v. Golden, 846 So. 2d 1247
(Fla. 1st DCA 2003) (prison inmate entitled to recover costs
associated with postage, envelopes and copying, as well as filing
and service of process fees, incurred in the course of litigation
when he filed a pro se public records lawsuit and prevailed). Cf.
Grapski v. Machen, Case No. 01-2005-CA-4005 J (Fla. 8th Cir. Ct.
May 9, 2006), affirmed per curiam, 949 So. 2d 202 (Fla. 1st DCA
2007) (inadvertent failure to produce some records by an agency
seeking to comply with a public records request does not
necessarily subject the agency to attorney's fees; a finding of an
"unlawful" refusal or delay in producing public records requires
some proof that the agency or public official took some action in
hindering the production or took no action resulting in the
unlawful delay in producing the records).

An "unjustified failure to respond to a public records request
until after an action has been commenced to compel compliance
amounts to an unlawful refusal" for purposes of s. 119.12, F.S. 
Weeks v. Golden, 764 So. 2d 633 (Fla. 1st DCA 2000).  "[T]he fact
that the requested documents were produced in the instant case
after the action was commenced, but prior to final adjudication of
the issue by the trial court, does not render the case moot or
preclude consideration of [the petitioner's] entitlement to fees
under the statute."  Mazer v. Orange County, 811 So. 2d 857, 860
(Fla. 5th DCA 2002).  Accord, Barfield v. Town of Eatonville, 675
So. 2d at 224 (appellant entitled to attorney's fees because
"[t]he evidence clearly establishes that it was only after the



appellant filed a lawsuit that the documents he had previously
sought by written request to the Town were finally turned over to
him").  And see Wisner v. City of Tampa Police Department, supra;
Brunson v. Dade County School Board, 525 So. 2d 933 (Fla. 3d DCA
1988). 

Section 119.12, F.S., "is designed to encourage public
agencies to voluntarily comply with the requirements of chapter
119, thereby ensuring that the state's general policy is
followed."  New York Times Company v. PHH Mental Health Services,
Inc., 616 So. 2d 27, 29 (Fla. 1993).  "If public agencies are
required to pay attorney's fees and costs to parties who are
wrongfully denied access to the records of such agencies, then the
agencies are less likely to deny proper requests for documents." 
Id.  Cf., Downs v. Austin, supra (appellate attorney's fees may be
awarded for successful appeal of denial of access in accordance
with the appellate rules; s. 119.12, F.S., does not authorize
trial court to make an initial award of appellate attorney’s
fees).

Attorney's fees are recoverable even where access is denied on
a good faith but mistaken belief that the documents are exempt
from disclosure.  WFTV, Inc. v. Robbins, 625 So. 2d 941 (Fla. 4th
DCA 1993); Times Publishing Company v. City of St. Petersburg, 558
So. 2d 487 (Fla. 2d DCA 1990); News and Sun-Sentinel Company v.
Palm Beach County, 517 So. 2d 743 (Fla. 4th DCA 1987).  A town's
defense that the delay in production of records was caused by
either the intentional wrongdoing or ineptitude of its clerk is
not a valid basis for denying recovery of attorney's fees and
costs under s. 119.12, F.S.  Barfield v. Town of Eatonville, 675
So. 2d 223 (Fla. 5th DCA 1996). And see Office of the State
Attorney for the Thirteenth Judicial Circuit of Florida v.
Gonzalez, 953 So. 2d 759 (Fla. 2d DCA 2007) (agency's defense that
it required payment before an invoice was sent did not excuse the
agency's delay in providing records; if the failure to turn over
the records was due to a mistake, mistake was easily ascertainable
but no action had been taken to cure or mitigate the mistake). 
But see, Alston v. City of Riviera Beach, 882 So. 2d 436 (Fla. 4th
DCA 2004) (denial of attorney's fee claim affirmed because "[t]he
record supports the trial court's conclusion that the city had a
good faith and reasonable belief that Alston's request applied
only to documents under the control of the parks and recreation
department and that Alston failed to establish that the city
unlawfully withheld police department records").

As to calculation of the "reasonable costs of enforcement
including reasonable attorneys' fees" to which the prevailing
party is entitled, the trial judge is in a better position than
the appellate court to make "a factual determination regarding the



objectives sought by the [prevailing party], the extent of
statutory enforcement obtained, and the time expended in achieving
those results."  Daniels v. Bryson, 548 So. 2d 679, 682 (Fla. 3d
DCA 1989).  However, where the contract between the client and
attorney provided that the attorney would be compensated on a flat
hourly basis regardless of the outcome at trial, the trial court
erred in awarding an enhanced fee based upon a contingency risk
multiplier.  Id. 

A different rule has been applied when it is unclear whether a
private corporation is an "agency" for purposes of the Public
Records Act.  In such cases, the private entity's "swift" action
to seek declaratory relief to obtain judicial clarification of its
status under the law, rather than immediately comply with a
request for public documents, has not been considered an "unlawful
refusal" to release documents for purposes of the assessment of
attorney's fees even though the corporation is ultimately
determined to be an "agency" for purposes of Ch. 119, F.S.,
disclosure requirements.  See, New York Times Company v. PHH
Mental Health Services, Inc., 616 So. 2d 27 (Fla. 1993).  Accord,
Fox v. News-Press Publishing Company, Inc., 545 So. 2d 941 (Fla.
2d DCA 1989).  

In a later case, the 5th District Court of Appeal expanded the
PHH holding by determining that attorney's fees would not be
assessed against a private company, even though the prevailing
party had sued to obtain the records after being refused access. 
Harold v. Orange County, 668 So. 2d 1010, 1012 (Fla. 5th DCA
1996).  The court noted:  

Although the P.H.H. court commented on the fact that
in that case the private entity had acted swiftly to
clarify its status by filing a declaratory judgment
action, we do not find that the failure to
independently seek such clarification in this case
(considering the swiftness of appellant's action),
renders an otherwise good faith--even if incorrect--
refusal to disclose records an unlawful act.

However, where the entity did not have a "reasonable" or "good
faith" belief in the soundness of its position in refusing
production, a trial court abused its discretion in failing to
award fees and costs.  Knight Ridder, Inc. v. Dade Aviation
Consultants, 808 So. 2d 1268, 1269 (Fla. 3d DCA 2002).  Thus, an
opinion of independent counsel upon which an entity relied to
support its claim that records should not be released to the media
requestor did not meet the good faith standard because the entity
did not provide "full and complete disclosure" of the operative
facts to counsel.  Id. at 1270. 



3. Criminal penalties

Section 119.10(1)(b), F.S., states that a public officer who
knowingly violates the provisions of s. 119.07(1), F.S., is
subject to suspension and removal or impeachment and commits a
misdemeanor of the first degree, punishable by possible criminal
penalties of one year in prison, or $1,000 fine, or both.  See,
State v. Webb, 786 So. 2d 602 (Fla. 1st DCA 2001) (s. 119.10[2]
authorizes a conviction for violating s. 119.07 only if a
defendant is found to have committed such violation "knowingly,"; 
statute cannot be interpreted as allowing a conviction based on
mere negligence).  And see s. 119.10(1)(a), F.S., providing that a
violation of any provision of Ch. 119, F.S., by a public officer
is a noncriminal infraction, punishable by fine not exceeding
$500.  Cf., s. 838.022(1)(b), F.S. (unlawful for a public servant,
with corrupt intent to obtain a benefit for any person or to cause
harm to another, to conceal, cover up, destroy, mutilate, or alter
any official record or official document or cause another person
to perform such an act).

A state attorney may prosecute suits charging public officials
with violations of the Public Records Act, including those
violations which may result in a finding of guilt for a
noncriminal infraction.  AGO 91-38.

N. HOW LONG MUST AN AGENCY RETAIN A PUBLIC RECORD?

1. Delivery of records to successor

Section 119.021(4)(a), F.S., provides that whoever has custody
of public records shall deliver such records to his or her
successor at the expiration of his or her term of office or, if
there is no successor, to the records and information management
program of the Division of Library and Information Services of the
Department of State.  See, Maxwell v. Pine Gas Corporation, 195
So. 2d 602 (Fla. 4th DCA 1967) (state, county, and municipal
records are not the personal property of a public officer); AGO
98-59 (records in the files of the former city attorney which were
made or received in carrying out her duties as city attorney and
which communicate, perpetuate, or formalize knowledge constitute
public records and are required to be turned over to her
successor); and AGO 75-282 (public records regardless of
usefulness or relevancy must be turned over to the custodian's
successor in office or to the Department of State).  And see s.
119.021(4)(b), F.S., providing that "[w]hoever is entitled to
custody of public records shall demand them from any person having
illegal possession of them, who must forthwith deliver the same to
him or her."   



In the absence of contrary direction in the legislation
dissolving a special taxing district, the district's records
should be delivered to the Department of State.  AGO 95-03.  Cf.,
s. 257.36(2)(b), F.S., specifying procedures for disposition of
agency records stored in the state records center in the event
that the agency is dissolved or its functions are transferred to
another agency.

2. Retention and disposal of records

Section 119.021(2)(a), F.S. requires the Division of Library
and Information Services (division) of the Department of State to
adopt rules establishing retention schedules and a disposal
process for public records.  Each agency must comply with these
rules.  Section 119.021(2)(b), F.S.  And see s. 119.021(2)(c),
F.S., providing that public officials must "systematically
dispose" of records no longer needed, subject to the consent of
the division in accordance with s. 257.36, F.S.

The division "shall give advice and assistance to public
officials to solve problems related to the preservation, creation,
filing and public accessability of public records in their
custody."  Section 119.021(2)(d), F.S.  Public officials shall
assist the division by preparing an inclusive inventory of
categories of public records.  Id.  The division shall establish a
time period for the retention or disposal of each series of
records.  Id.  And see s. 119.021(3), F.S., stating that
notwithstanding the provisions of Chs. 119 or 257, F.S., certain
orders that comprise final agency action must be permanently
maintained.  Cf., Fla. R. Jud. Admin. 2.430, establishing
retention schedules for court records.

Section 257.36(6), F.S., states that a "public record may be
destroyed or otherwise disposed of only in accordance with
retention schedules established by the division."  The division is
required to adopt reasonable rules relating to destruction and
disposition of records.  Id.  See generally, Chs. 1B-24 and 1B-26,
F.A.C.  An affected party seeking to challenge an agency's
approved records retention schedule may be entitled to a hearing
pursuant to Ch. 120, F.S.  L.R. v. Department of State, Division
of Archives, History and Records Management, 488 So. 2d 122 (Fla.
3d DCA 1986).  And see AGO 04-51, regarding the application of the
retention schedules to materials obtained by law enforcement
agencies which become evidence in criminal investigations and
prosecutions; and Inf. Op. to Matthews, July 12, 2004, noting the
division's statutory responsibility to adopt rules establishing
standards for reproduction or duplication of audio or audiovisual
tape recordings.



Thus, for example, a municipality may not remove and destroy
disciplinary notices, with or without the employee's consent,
during the course of resolving collective bargaining grievances,
except in accordance with the statutory restrictions on disposal
of records.  AGO 94-75.  See also, AGO 98-54 (registration and
disciplinary records which are stored in a national association
securities dealers database and which are used by the state
banking department for regulatory purposes are public records and
may not be destroyed merely because an arbitration panel of the
national association has ordered that they be expunged; such
records are subject to statutory mandates governing destruction of
records); AGO 96-34, stating that as public records, "e-mail"
messages are subject to the statutory limitations on destruction
of public records; and AGO 75-45, concluding that tape recordings
of proceedings before a public body must be preserved in
compliance with statutory record retention and disposal
restrictions.  Cf., AGO 91-23 (clerk of circuit court not
authorized to expunge a court order from the Official Records, in
the absence of a court order directing such action).  Accord, Inf.
Op. to Hernandez, July 1, 2003 (agency not authorized to purge or
expunge documents which it created while carrying out what it
perceived to be its official duty based upon an accusation that
the agency may have been mistaken in such an assessment).

The statutory restrictions on destruction of public records
apply even if the record is exempt from disclosure.  For example,
in AGO 81-12, the Attorney General's Office concluded that the
City of Hollywood could not destroy or dispose of licensure,
certification, or employment examination question and answer
sheets except as authorized by statute.  Similarly, in AGO 87-48,
it was concluded that the statutory prohibition against placing
anonymous materials in the personnel file of a school district
employee did not permit the destruction of such materials received
in the course of official school business, absent compliance with
statutory restrictions on destruction of records.  An exemption
only removes the records from public access requirements, it does
not exempt the records from the other provisions of Ch. 119, F.S.,
such as those requiring that public records be kept in a safe
place or those regulating the destruction of public records.  AGO
93-86.  See, s. 119.021, F.S. 




